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FL Legal Group is a Tampa based Law Firm. For more than a decade, Philip Friedman and the
FL Legal Group team have represented many individuals and medical providers, and have helped
them protect their rights against the insurance companies. The firm strives to provide cost-
effective, responsive legal representation to meet the needs and requirements of our clients.

In addition, FL Legal Group handles a wide spectrum of legal counseling on the topics of
Condominium, Cooperative, Homeowners Associations, Property Management Firms and Master
Associations, Mortgage Foreclosure, Bankruptcy, Commercial Transactions, Insurance Law,
Appellate Law, Sinkhole, Workers’ Compensation, Debt Collection Harassment, General Civil
Litigation, Auto Accidents and serious Personal Injury, Wrongful Death, Motorcycle Accidents,
Truck Accidents, and Personal Injury Protection (PIP or Florida Motor Vehicle No-Fault Law)

Please feel free to call 813-221-9500 to schedule a free consultation; or email us at
Inquiry@FLLegalGroup.com to discuss your case.
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Florida Condominium Associations L.egal Protections

Our Community Association attorney, Nicki F. Asmer and her team provide personalized and
professional legal representation for your association, and are responsible for providing legal
counsel to the officers and directors of the association, as well as the manager on the operation.

In addition, Mrs. Asmer equips them with the answers needed when faced with questions about
documents or pertinent law, help enforce covenants and restrictions, and assist the drafting and
negotiating of contracts for provision of services.

The types of services routinely provided to Community Association Law clients are the following:

. Collection of Delinquent Assessments
. Prosecuting Association Lien Foreclosures
. Drafting and Reviewing Contracts for the Management, Maintenance, Repair and

Operation of the Community

. Interpretation, Amendment and Enforcement of the Governing Documents: Declaration of
Condominium, Declaration of Covenants, Conditions ‘and Restrictions, the Articles of
Incorporation, the Bylaws of the Association, and the Rules and Regulations

. Answering Day-to-Day Questions Regarding Operational, Regulatory, and Practical Issues

. Assisting the Board of Directors on Fiscal Matters, such as Budgeting, Levying Special
Assessments, and Establishing Reserves

. Addressing Maintenance and Repair Issues and Determining which require the Board’s
Approval or the Owner’s

. Assisting in Planning and Developing Contracts for Construction Projects

. Complying with Construction Lien Laws.
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DISCLAIMER

This booklet; and the information contained in it; is intended to provide only
general, non-specific legal information. This pamphlet does not intend to cover
all of the issues related to Community Association laws under Florida Statutes
Chapters 718, 719 & 720 and related statutes. THE LAW IS CONSTANTLY
IN ASTATE OF FLUX. LEGISLATION AND CASE LAW CAN AND WILL
CHANGE THE LAW AFTER THE PUBLICATION OF THIS BOOKLET,
SO THE INFORMATION IN THIS BOOKLET MAY NOT BE ACCURATE.
THIS BOOKLET DOES NOT ADDRESS ALL COMMUNITY
ASSOCIATION STATUTORY AND CASE LAW ISSUES, RULES,
DECISIONS, ARGUMENTS, ETC. IT IS A FACT THAT DEFENSE
ATTORNEYS MAY DISAGREE WITH COMMENTS IN THIS BOOKLET
AND WILL MAKE ARGUMENTS TO FAVOR THEIR POSITIONS.

The specific facts that apply to your facilities and issues may lead to an outcome
different than might otherwise be anticipated. You should consult with an
attorney familiar with the issues and laws in your area. This booklet does not
create any attorney-client relationship between you and the law firm of
Friedman Law Associates, P.L. (d/b/a FL LEGAL GROUP) or any of its
attorneys. For further information you may contact an attorney at FL Legal
Group to discuss your facility on a one-on-one basis. FL LEGAL GROUP
DISCLAIMS RESPONSIBILITY FOR ANY LIABILITY ATTRIBUTABLE
TO USE OF THIS BOOKLET. THIS INFORMATION IS NOT TO BE
RESOLD OR REDISTRIBUTED. FL LEGAL GROUP WILL NOT BE
LIABLE FOR ANY CLAIMS ATTRIBUTABLE TO ANY ERRORS,
OMISSIONS, OR OTHER INACCURACIES IN THE INFORMATION OR
MATERIAL CONTAINED HEREIN. (Reproduction of others’ work herein is
credited to the proper authority. No copyright to U.S., State, or local
government, court or other public works unless noted herein.)

Compilation and original text © 2018 FL LEGAL GROUP - ALL RIGHTS
RESERVED.
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BOARD MEMBER
CERTIFICATION REQUIREMENTS

For Condominiums, Cooperatives, and Homeowner Associations: Board Members
must be certified either within one year prior to becoming part of the Board or within
90-days of being elected to the Board.

The two ways to get certified are:

L. Attending an educational course approved by the DBPR (such as this one);

2. Signing an affidavit stating that you have read the governing documents of
your community and that he/she will work to uphold such documents and policies
to the best of his or her ability; and that he or she will faithfully discharge his or her
fiduciary responsibility to the Association’s members.

You do not need to get re-certified if you remain on the Board without interruption.

Authored by Niurka E Asmer, Esq.
© 2018 All Rights Reserved
Friedman Law Associates, P.L. D/B/A FL Legal Group
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I.

BOARD CERTIFICATION COURSE

Organization of Common Interest Communities

a. Common interest communities come in three basic forms, each with its own unique aspects.

Cooperatives: In a residential cooperative, owners purchase shares in a corporation
or trust that owns the land and residential buildings, and ownership of those shares
entitles the owner to an apartment or unit in that building through the use of a long-
term proprietary lease. Each owner pays a proportionate share of the expenses of the
corporation through monthly or other assessments, but the owner does not own the
unit in which the owner resides; rather, each owner is a shareholder of the entity that
owns the unit. Florida Statutes, Chapter 719 applies to Cooperatives in Florida.
Condominium Associations: In a condominium association, each owner owns the
airspace within a specifically defined space called a "unit", and jointly owns the rest
of the property the common elements -- with all of the other owners. Florida has
numerous laws that apply to condominium associations, including Florida Statutes,
Chapter 718, known as the Condominium Act.

Homeowners Associations: In a homeowners’ association, each owner owns real
estate (generally a lot in a subdivision) that has been subjected to a recorded
document (Declaration) that requires that certain expenses be shared and typically
imposes other restrictions on how the owner may use his or her property. Single-
family homes and townhouses are usually part of homeowners associations. The
applicable Florida Statutes for Homeowners’ Associations is Chapter 720.

Chapter 617 of the Florida Statutes, which deals with not-for-profit corporations, also
applies to most associations to the extent that it is not in conflict with the specific statutes
dealing with that type of ownership.

Every association is governed by a Board of Directors that makes decisions for all of its
owners. The powers and duties of every Board of Directors are based on, and limited by, a
number of governing documents:

Statutes. First and foremost are the applicable state and federal law. Every board
member should have access to a copy of the applicable state statutes, copies of which
are widely available online. http://www.leg.state.fl.us/statutes/  the state law
generally is controlling on all issues, provided that certain issues are left to be
regulated by the governing documents.

Declaration. The second most important document for condominiums and
homeowners’ associations is your association's recorded declaration. Although the
terminology sometimes varies, condominium associations are governed by a
Declaration of Condominium, and homeowners’ associations are governed by a
recorded document usually called a "Declaration of Covenants" that is recorded in
the public records in the County where the Association is located. Every association
should have a complete copy of its recorded Declaration, including attached surveys
and all amendments, and every board member should have access to those
documents. Associations should never rely on copies of documents that do not bear

FL Legal Group 2018 Board Member Certification 5



the recording information, as those documents may not be complete or accurate. The
Declaration details the relationship between the association and its members, and
typically covers governance, finances, and key use restrictions.
Bylaws. An association's bylaws typically address governance issues, and powers of
the Board, but sometimes include use restrictions. In terms of priority, the Declaration
Is the most superior governing document, followed by the Articles, and then the
Bylaws. Any Rules and Regulations adopted by the Board are on the lowest rung of
the governing documents. In the event of a conflict between any governing
documents the superior document will control.
e Cooperatives. The Bylaws are the most important recorded governing document,
in addition to the Proprietary Lease which sets forth terms and conditions under
which an owner is entitled to long-term exclusive use of a unit.

Articles of Incorporation. Most associations are incorporated, usually as not-for-
profit corporations. The Articles of Incorporation are filed with the Florida Secretary
of State to incorporate an association and are also generally recorded in the public
records in which the community is located. This document sets forth the basic
structure of the corporation.

Rules and Regulations. Rules and regulations are guidelines established by an
Association's Board of Directors. Rules cannot conflict with any of an Association's
other governing documents. The Declaration and/or Bylaws must provide the board
with authorization to make and amend these rules and regulations.

When neither the governing association statute nor the governing corporation law statute
address a particular issue, the provisions of an association's recorded Declaration or Bylaws
will be controlling; if all are silent, the Rules will control

I1.

Association Operations and Responsibilities

Association Responsibilities

Definition of the Board: The “board of administration” or “board” means the
representative body which is responsible for administration of the association.
Fiduciary Relationship: The officers and directors have a fiduciary relationship to
the unit owners.

e This means that the officers and directors must keep the interests of the
association above their personal interests, and;

e A director shall discharge his or her duties in good faith, with the care an
ordinarily prudent person in a like position would exercise under similar
circumstances, and in a manner he or she reasonably believes to be in the interests
of the association.

© 2018 All Rights Reserved
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I11.

Association Powers and Duties:

The association powers and duties include those spelled out in the laws governing
corporations in addition to those powers and duties provided in the applicable statutes (607,
617, 718, 719, and 720) and those set forth in the governing documents.
The Division does not have authority to enforce Chapters 607, 617 or 720, Florida Statutes.
The association may enter into contracts, may sue, or be sued with respect to the exercise
or non-exercise of its powers.
The association may institute, settle or appeal actions or hearings in its name on behalf of
all unit owners concerning matters of common interest to most or all unit owners.
However, in HOAs, before commencing litigation against any party in the name of the
association involving amounts in controversy in excess of $100,000, the association must
obtain the affirmative approval of a majority of the voting interests at a meeting of the
membership at which a quorum is present.
The association has the power to:

e Make and collect assessments;
Lease common elements/common areas;
Maintain common elements/common areas;
Repair / replace common elements/common areas or association property;
The Association has the power to acquire title to property:
Real property (usually subject to unit owner approval);
Personal property for the use and/or benefit of members.

The Association (condominium and cooperative) has authority to purchase any land or

recreation lease. In a condominium association, it requires the same manner of approval

for the acquisition of leaseholds in 718.114 (i.e., a majority of the voting interests or as

authorized by the declaration as provided in Section 718.113). §718.111(8). In a

cooperative association, it requires the approval of voting interests as required by the

cooperative documents to permit the acquisition. §719.104(6).

In a cooperative association, if no provision for approving is included in the cooperative

documents, then the required approval is that needed to amend the cooperative documents.

§719.104(6).

DBPR Reporting (HOA only): 720.303(13)

i.  Must report to the Division by November 22, 2013, the name of the association, the
FEIN number, the mailing and physical address, the number of parcels, and the total
amount of revenues and expenses from the annual budget of the association.

ii.  The reporting requirement shall be a continuing obligation on each association until
the required information is reported to the Division.

iii.  The Department of Business and Professional Regulation (DBPR) shall establish and
implement, by no later than October 1, 2013, a registration system through an Internet
website that will allow the reporting to take place through the website.

iv.  The reporting requirement will expire on July 1, 2016, unless reenacted by the
Legislature.

Purchase of Units (Condominium only): 718.111(9)
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i.  Unless prohibited by the documents, associations have the power to purchase units
in the condominium and to acquire, hold, lease, mortgage, and convey them.

ii.  The association has the right to purchase units at a foreclosure sale for unpaid
assessments or to take title in lieu of foreclosure.

Insurance (dealt with in more detail later in this outline; 718.111(11), 719.104(3),

20.3033(5)

i.  The association shall use its best efforts to obtain and maintain insurance to protect
the association, the association property, the common elements/common areas and
the condominium/association property that is required to be insured by the
association. (Condos and Coops)

ii.  The association may also obtain and maintain liability insurance for directors and
officers, insurance for the benefit of association employees, and flood insurance for
common elements/common areas, association property, and units. (Condos and
Coops)

iii.  The association shall obtain and maintain insurance or fidelity bonding to cover the
president, secretary, treasurer and all persons who control or disburse funds of the
association. Inan HOA, the requirement for such insurance or fidelity bonding
may be waived annually by a majority of the voting interests present at a properly
called meeting of the association;

iv.  The policy or bond must cover the maximum funds that will be in the custody of the
association or its management agent at any one time.

Common Elements/Common Areas 718.111(4), 719.104(5): Associations cannot charge
unit owners a fee to use the common elements/areas or association property unless:
i.  Provided for in the declaration/cooperative documents;
ii.  Approved by a majority vote of the association; or
iii.  Charges relate to expenses incurred by an owner having exclusive use of the common
elements/areas or association property.

Maintenance of the Common Elements/Cooperative Property (Condos and Coops)
i.  Responsibility of the association.
ii.  Declaration/cooperative documents may provide that limited common elements/areas
are to be maintained by those entitled to use them.
iii.  Alterations or additions to condominium common elements to be approved by unit:

e If the declaration does not specify a process then approval of 75% of voting
interests is required. §718.113(2).

e In a cooperative, alterations or additions to association real property may be
approved by 2/3 of the total voting interests of the association, unless a lower
number is provided in the cooperative documents, or unless it is prohibited by the
articles or bylaws §719.1055(2).

¢ Inan HOA, maintenance and alteration of the common areas is as provided in the
Governing Documents and is not addressed in the HOA statute.

Operating a Condominium/Cooperative/HOA
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The operation of a condominium/cooperative is carried out through its association,
usually a not-for-profit corporation.
Each purchaser, by accepting title to his or her unit, automatically becomes an
association member, and is bound by the association rules and regulations.
The Association
e Manages and operates the community;
e Maintains the common elements/common areas;
e Provides services in furtherance of its duties to the members.
e Has powers and responsibilities that are similar to those of local governments;
e Must establish a budget that addresses:
a. Estimated operating expenses for the current period,;
b. Set aside funds for future maintenance projects (in HOAs, if “statutory
reserves” are required);
Collect assessments to pay for the common expenses.
e Must enforce its rules and regulations.

The Board of Directors

Is initially appointed by the developer;

And subsequently elected by the unit owners;

Is responsible for managing the affairs of the association;

May appoint committees to assist with the various duties of the association.

Directors Responsibilities

Are expected to carry out their duties, as any other ordinarily prudent person would

do under reasonably similar circumstances;

Have a fiduciary relationship with the unit owners;

Have the responsibility to act with the highest degree of good faith;

Must place the interests of the unit owners above personal interests.

o The association’s effectiveness rests primarily with its membership, the unit
owners.

Unit Owners Responsibilities

Take an active part by serving in leadership positions on the board of directors and/or
its committees;

Attend association meetings;

Vote;

Assist in other affairs of the association whenever possible.

Individual Unit Restrictions Often Include:

i
ii.
iii.
iv.
V.
Vi.

Limitations on the use, occupancy and sale of the unit;
Types of window coverings;

Renting and Leasing;

Pets;

Occupant age;

Number of Occupants.
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Common Element/Common Area and Association Property Restrictions Often Include:

i
ii.
iii.
iv.

Limitations on parking;

Type of vehicles allowed on premises;
Limitations on modifications of exterior;

Use of recreational and other common facilities.

Financial Responsibilities of Unit Owners

The cost of operating and maintaining the condominium/cooperative and the
common areas (in an HOA) is funded through the collection of assessments by the
association.

Assessments vary depending upon amenities, level of service being offered and the
age of the facilities, etc.

Unit owners may also expect to face special assessments when unexpected
expenditures occur.

Summary

Common interest ownership offers many benefits including an economical solution
to rising land values, building costs, maintenance expenses, and providing purchasers
with an opportunity to enjoy commonly owned recreational and other facilities that
might otherwise be unaffordable.

Although the board of directors is essentially the decision-making body for the
community, the association’s effectiveness rests primarily with its membership -- the
unit owners. For an association to be successful, unit owners must take an active part
by serving in leadership positions on the board of directors and/or its committees,
attending association meetings, voting, and assisting in other affairs of the association
whenever possible. These roles are essential to an association’s success.

2018 LEGAL UPDATE REGARDING CONDOMINIUM BULK ASSIGNEES AND

BULK BUYER:

House Bill 841 makes the following changes to the rules governing Condominium Bulk Assignees
and Bulk Buyers, pursuant to 8 718.707, Florida Statutes (2018):

e The time limit on acquisition of parcels for classification as a bulk assignee or
bulk buyer is removed, extending the applicability of the bulk assignee and bulk
buyer provisions indefinitely.

1Vv.

a.

10

Elections of the Board

Elections for Condominium/Cooperative Associations

Electing Your Board Of Administration/Directors
e The board of directors for your condominium association must be elected by the
process prescribed in Chapter 718/719, Florida Statutes, and Rule 61B-

© 2018 All Rights Reserved
Friedman Law Associates, P.L. D/B/A FL Legal Group



23.0021/61B 75.005, Florida Administrative Code, unless your association has
10 or fewer units and has adopted alternate election procedure in its bylaws.

It is important to note that nominating committees are prohibited by statute.
Search committees may be used to encourage individuals to run for the board,
however, they have no authority to nominate candidates for the board. Candidates
nominate themselves by giving notice to the association of their intent to run for
the board.

ii.  Term of Office (Applicable to Condominiums only).

Unless a board has staggered terms, the terms of all members of the board shall
expire at the annual meeting and such board members may stand for reelection
unless otherwise prohibited by the bylaws.

If the articles of incorporation or bylaws permit staggered terms of no more than

2 years, the association board members may serve 2-year staggered terms.

a. Timeshare condominium associations are exempt from this provision. If the
number of board members whose terms have expired equals or exceeds the
number of candidates, the candidates become members of the board effective
upon the adjournment of the annual meeting.

iii.  Candidate Eligibility (Applicable to Condominiums only)

In an association of more than 10 units, co-owners of a unit may not serve on the
board at the same time unless they own more than one unit or there are not enough
eligible candidates to fill the vacancies on the board at the time of the vacancy.
A person who has been suspended or removed by the division under this chapter,
or who is more delinquent in the payment of any monetary obligation, is not
eligible for board membership.

A candidate must be eligible to serve by the deadline for submitting a Notice of
Intent (i.e. 40 days prior to the election), or the candidate’s name should not be
put on the ballot.

A person who has been convicted of any felony in this state or in a United States
District or Territorial Court, or who has been convicted of any offense in another
jurisdiction that would such felon's civil rights have been restored for a period of
no less than 5 years as of the date on which such person seeks election to the
board.

If a criminal charge is pending against the officer or director, he or she may not
be appointed or elected to a position as an officer or a director of any association
and may not have access to the official records of ay association, except pursuant
to court order.

If the charges are resolved without a finding of guilt, the officer or director must
be reinstated for the remainder of his or her term of office, if any.

iv.  Advance Notice of Election: Two notices must be mailed or delivered to the unit
owners prior to the election:

The notice procedures for the election are typically addressed in the association’s
Bylaws. Some homeowners’ associations have adopted in their Bylaws a “condo-
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style” election, with two notices (a 60-day notice and a 14-day notice). However,
many homeowners’ association Bylaws only require one notice by mail for the
annual meeting. The law does not require an “affidavit of mailing” (like in the
condominium setting), but some Bylaws do require the Secretary or person
mailing the notice to sign an affidavit of mailing the notice. Even if the Bylaws
do not require the affidavit of mailing, it is a good practice to do so.

The First Notice of Election: The first notice of election must be mailed, hand
delivered, or electronically transmitted to each unit owner at least 60 days prior
to the election and must contain the correct name and mailing address of the
association. This notice should remind the unit owners that if they wish to run
for election, they must submit their notices of intent, in writing to the association
not less than 40 days prior to the election.

The Second Notice of Election: must be mailed, hand delivered, or electronically
transmitted to the unit owners with the annual meeting notice and agenda not less
than 14 days, and not more than 34 days, prior to the election. Included with the
second notices are the printed ballots, the envelopes for returning the completed
ballots and any timely candidate information sheets that have been submitted to
the board.

V.  Notices Of Intent

Candidates for the board must give written notice to the board not less than 40
days prior to the election.

Written notice is effective when received by the association.

Such notices of intent should be submitted by:

a. Certified mail, return receipt requested

b. Personal delivery

c. Regular U.S. mail

d. Facsimile or telegram

Upon receipt of a timely delivered notice by personal delivery, the association
must issue a receipt acknowledging delivery of the written notice.

vi.  Campaigning

Candidates may campaign for office.
Candidates may submit a personal information sheet to the association for
distribution:
a. At least 35 days prior to the election;
b. Sheet may not exceed one 8-%2 X 11 page;
c. May contain the candidate’s:
i. Background;

ii. Education;

iii. Qualifications; and

iv. Other relevant information.

The association must distribute copies of such sheets with the second notice of
election.
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e The association may not edit, alter or otherwise modify the content of the
information sheet.

e The association is not liable for the content in the information sheets.

e The original copy provided by the candidate becomes part of the official records
of the association.

e Some homeowners’ associations also hold “meet the candidate” nights or similar
types of events. However, the association should not endorse or oppose any
particular candidate.

vii.  The Ballot
e Must list all eligible candidates in alphabetical order by last name;
e Must not indicate whether any candidates are incumbents;
e Cannot contain write-in candidates;
e Must not have a space for the voter's signature;
e Must be uniform in color and appearance.

viii. ~ The Association Must Provide Each Unit Owner
e At least one outer envelope that:
a. Is pre-addressed to the person or entity authorized to receive ballots.
b. Contains a place for name of eligible voter, unit identification and voter’s
signature.

e One inner envelope;

e The Election Ballot (for persons voting at the meeting)

e Limited or General Proxy (not to be used for elections unless authorized by the
governing documents)

e Secret Absentee Ballot (if allowed by governing documents)

ix.  Filling Out Ballots
e The unit owner:
a. Places a marked ballot in the inner envelope, filling in no more candidates
than positions open on the board:;
b. Owners of multiple units may place more than one inner envelope inside a
single outer envelope;
c. Signs and identifies the unit or units for owners of multiple units on the outer
envelope.
d. Forgery of a ballot envelope or voting certificate used in an election is
punishable as a crime under Florida Statute s. 831.01;

X.  Once received by association:
e No ballot may be rescinded or changed,;
o Ballots are not to be opened until the election meeting.

xi.  Itis important to note that, for a regular election, balloting is not necessary to fill any
vacancy unless there are two or more eligible candidates for that vacancy.
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Xii.

Xiii.

XiVv.

Conducting Your Election

The election of the board members must take place at the same time and place as
the annual meeting.

While there is no quorum requirement for the election to take place, at least 20
percent of the eligible voters must cast ballots in order for the election to be valid.
The association must have additional blank ballots along with inner and outer
envelopes available at the election for distribution to eligible voters who have not
yet voted.

The first order of business at the election meeting is to collect the ballots not yet
cast.

Upon receipt of a petition by 15% of the total voting interests in a condominium
association, or 6 unit owners, whichever is greater, the Condominium
Ombudsman will appoint an Election

Monitor to conduct the annual election.

All costs associated with the election monitoring process shall be paid by the
association.

Impartial Committee at the Election-All ballots must be handled by an impartial
committee at the election meeting which:

Is appointed by the board of directors;

Cannot include current board members or their spouses, officers or their spouses
or candidates for the board or their spouses;

Voting Machines may be used.

The impartial committee checks the signature and unit identification on the outer
envelope against a list of qualified voters.

When the voter’s name is found on the list, the voter's name is checked off as
having voted.

Any outer envelope not signed by someone on the list of eligible voters is marked
"disregarded™ and any ballots inside it are not counted.

The business of the annual meeting may continue during this process.

After all the envelope information has been verified and the eligible voters’ names
checked off the roster, the outer envelopes may be opened.

As soon as the first outer envelope is opened the polls must close and no more
ballots may be accepted.

The inner envelopes are first removed from the outer envelopes and placed in a
receptacle.

Then the inner envelopes are opened and the ballots are removed and counted in
the presence of the unit owners.

Any inner envelope containing more than one ballot is marked "disregarded™ and
the ballots contained inside are not counted.

All envelopes and ballots, whether disregarded or not, must be retained by the
association for one year.

Who Wins?
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XV.

XVi.

e The impartial committee tabulates the votes.

e The candidates with the most votes win.

o If there is a tie for the last seat, the association must conduct a runoff (unless one
of the candidates concedes)

e Assistance In Voting (required for persons with disabilities)

e Nominations 720.306(9), F.S.: Members may nominate themselves at the
meeting or in advance of the meeting. Nominations from the floor are not
required if the election process authorized by the governing documents allows
candidates to be nominated in advance of the meeting. An election is not required
unless more candidates are nominated than vacancies exist--720.306(9)

Tie Breaker

e Inthe event of a tie, the association must conduct a runoff election between the
candidates that tied for the last available seat, unless the bylaws provide a
different method for deciding tie votes.

e The runoff election must be held not less than 21 days nor more than 30 days after
the date of the election at which the tie occurred.

e Within seven days of the election at which the tie vote occurred, the board must
mail or personally deliver to the voters a notice of the runoff election.

Alternate Election Procedures

e An association of 10 or fewer units may use voting and election procedures
different from those described in this presentation.

¢ In order to adopt alternate election procedures, the bylaws must be amended to
provide for alternate procedures, with approval of a majority of the total voting
interests in the association.

b. Elections for Homeowners’ Associations

Electing Your Board of Administration: Elections are conducted in accordance with
the provisions of the governing documents.

Term of Office: The terms of office for the directors are typically addressed in the
association’s Bylaws. One year terms, and two-year staggered terms are the most
common types of terms. If the association wishes to change the term of office of
directors, an amendment to the Bylaws will typically need to be approved.

Envelope Requirements For Secret Absentee Ballots 720.306(8)(b), F.S.: If secret
ballots are permitted by governing documents, the two envelope system must be used.

Candidate Eligibility:

e A person who has been charged by information or indictment with a felony theft
or embezzlement offense involving the association’s funds or property may not
be appointed or elected to a position as a director or officer.

e Persons who are delinquent in the payment of any monetary obligations to the
Association (delinquency is not defined and may require someone to be at least
90 days delinquent), and persons with felony convictions whose civil rights have
not been restored for at least 5 years, are not eligible for board membership, or to
be a candidate for the board.
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Vi.

Vil.

viii.

e If a criminal charge is pending against the officer or director, he or she may not
be appointed or elected to a position as an officer or a director of any association
and may not have access to the official records of ay association, except pursuant
to court order.

o If the charges are resolved without a finding of guilt, the officer or director must
be reinstated for the remainder of his or her term of office, if any.

Removal of Board Members

e Membership Votes: A majority vote of the membership is generally entitled to
remove a Board member, subject to the exceptions noted below. A recall petition
may no longer be filed within the first 60-days following an election and within
60-days of an upcoming election.

e Disqualification: Persons are not eligible for Board Membership if they are 90-
daysdelinquent in owing any monies to the association. Directors are also to be
removed from the Board if charged with a felony involving theft of association
funds.

e Arbitration and Division Involvement: Board members who are recalled have the
right to challenge that decision by filing an arbitration petition. Additionally,
when the owners vote to recall a member and the Board disagrees with the validity
of the recall effort, an arbitration petition must be filed. Finally, any arbitration
challenge relating to a recall must be filed within 60-days following the time that
the Board acts or fails to act on a proposed recall.

e Recalls: The statute no longer requires the Board to “certify” or “not certify” the
recall, but still appears to permit the Board to file a petition for recall arbitration
challenging the recall. The statute still requires the Board to hold a meeting within
5 full business days after receipt of a written recall agreement (or within 5 full
business days after adjournment of a recall meeting).

Notice Procedures: The notice procedures for the election are typically addressed in
the association’s Bylaws. Some homeowners’ associations have adopted in their
Bylaws a “condo-style” election, with two notices (a 60-day notice and a 14-day
notice). However, many homeowners’ association Bylaws only require one notice by
mail for the annual meeting. The law does not require an “affidavit of mailing” (like
in the condominium setting), but some Bylaws do require the Secretary or person
mailing the notice to sign an affidavit of mailing the notice. Even if the Bylaws do
not require the affidavit of mailing, it is a good practice to do so.

Campaigning: The law governing homeowners’ associations does not address
candidate. Some homeowners’ associations have adopted election procedures that
allow the candidates to submit “candidate information sheets” to be sent with the
second notice of the election. Some homeowners’ associations also hold “meet the
candidate” nights or similar types of events. However, the association should not
endorse or oppose any particular candidate.

The Documentation

e The Election Ballot (for persons voting at the meeting)
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Limited or General Proxy (not to be used for elections unless authorized by the
governing documents)
Secret Absentee Ballot (if allowed by governing documents)

iX.  Conducting Your Election / Tabulating Results

Envelope Requirements For Secret Absentee Ballots 720.306(8)(b), F.S.: If
secret ballots are permitted by governing documents, the two envelope system
must be used.

Voting Machines (not discussed in detail here)

Assistance In Voting (required for persons with disabilities)

Nominations 720.306(9), F.S.: Members may nominate themselves at the
meeting or in advance of the meeting. Nominations from the floor are not
required if the election process authorized by the governing documents allows
candidates to be nominated in advance of the meeting. An election is not required
unless more candidates are nominated than vacancies exist--720.306(9)

X. Removal of Board Members

Membership Votes: A majority vote of the membership is generally entitled to
remove a Board member, subject to the exceptions noted below. A recall petition
may no longer be filed within the first 60-days following an election and within
60-days of an upcoming election.

Disqualification: Persons are not eligible for Board Membership if they are 90-
daysdelinquent in owing any monies to the association. Directors are also to be
removed from the Board if charged with a felony involving theft of association
funds.

Arbitration and Division Involvement: Board members who are recalled have the
right to challenge that decision by filing an arbitration petition. Additionally,
when the owners vote to recall a member and the Board disagrees with the validity
of the recall effort, an arbitration petition must be filed. Finally, any arbitration
challenge relating to a recall must be filed within 60-days following the time that
the Board acts or fails to act on a proposed recall.

2018 LEGAL UPDATE REGARDING HOMEOWNERS’ ASSOCIATION ELECTIONS:

House Bill 841 makes the following changes to the rules governing Homeowners Associations’
Elections, pursuant to § 720.306, Florida Statutes (2018):

If an election is not required because there are not enough candidates to fill vacancies, and
nominations from the floor are not required, then write-in nominations are not permitted,
and the candidates will commence service on the board of directors, regardless of whether
a quorum is attained at the annual meeting.

2018 LEGAL UPDATE REGARDING BOARD MEMBER RECALL:

House Bill 841 requires the following of Board Member recall as it pertains to Condominium
Associations, pursuant to 8 718.112, Florida Statutes (2018):
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A board must hold a meeting within 5 business days of the unit owners’ vote or
receiving a written agreement, in order to determine if the vote or written agreement is
facially valid. If the board determines the vote or written agreement is facially valid,
the recall becomes effective upon the conclusion of the board meeting.

If the board determines that the recall is not facially valid, the unit owner
representative may file a petition for arbitration with the DBPR Division of
Condominiums, Timeshares, and Mobile Homes (the “Division”), challenging the
board’s determination on facial validity.

A recalled board member may challenge the facial validity of the written agreement to
recall, the ballots filed, or the substantial compliance with the procedural requirements
for the recall, by filing a petition with the Division.

If an arbitrator determines a board member’s recall is invalid, the recall is null and
void and the board member must be immediately reinstated.

The board member who successfully challenged the recall is entitled to reasonable
costs and attorney fees from the respondents (vice versa if respondents recall request
for arbitration was frivolous).

2018 LEGAL UPDATE REGARDING TERM LIMITS:

House Bill 841 makes the following changes regarding the rules Condominium Associations must
follow pertaining to term limits for Board members, pursuant to § 718.112, Florida Statutes (2018):

« Amends the existing language regarding the terms of board members to provide that
board members may serve terms longer than 1 year if permitted by the bylaws or the
articles of incorporation.

e Amends the existing condominium association term limit language to provide that no
board member may serve more than 8 consecutive years, unless approved by an
affirmative vote of two-thirds of the voting interests voting in the election or unless
there are not enough eligible candidates to fill the vacancies. The previous language
provided for no more than four consecutive two-year terms, and required two thirds of
the total voting interests to override the term limit.

2018 LEGAL UPDATE REGARDING COOPERATIVE ASSOCIATIONS BOARD
MEMBERS:

House Bill 841 makes the following changes regarding the rules Cooperative Associations must
follow pertaining to Board members, pursuant to 8 719.106, Florida Statutes (2018):

e A cooperative director or officer is deemed to have abandoned their office if the officer or
director is more than 90 days delinquent.

e Inresidential cooperatives of more than 10 units, co-owners of a unit may not serve as members
on the board at the same time, unless the co-owners own more than one unit, or if there are not
enough eligible candidates to fill vacancies on the board (Already applies to Condos).
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2018 LEGAL UPDATE REGARDING COMMUNICATIONS BY COOPERATIVE AND

HOA BOARD MEMBERS:

House Bill 841 makes the following changes to the rules governing communications by
cooperative and HOA Board Members, pursuant to 8 719.106, and § 720.303 Florida Statutes
(2018):

e Board of directors for HOAs and Coops are allowed to use e-mail as a means of
communication.

e Board members may NOT cast a vote upon an association related matter via e-mail.

e The same law already applies to condominium associations.

Owner Action and Meetings

In addition to electing (and removing) board members in connection with the required
annual meeting of the membership of the Association, a vote of owners on other matters
(e.g., financial issues, or approving an amendment to the governing Declaration or Bylaws)
may be needed from time to time.

The Board, and usually the President, and in some cases the unit owners themselves, have
the power to call a unit owner meeting. The statutes require a minimum of 14-days notice
to all members of a membership meeting (Homeowners’ association bylaws may provide
for a different amount of minimum notice), although the governing documents can require
a greater amount of advance notice.

When owners vote, they vote by either:

i.  casting a paper ballot in person at the meeting;

ii.  submitting a written proxy that authorizes another person to cast the owner's vote, or

in some cases a limited proxy which directs their proxy holder how to vote;

iii.  or (when authorized by the governing documents by mail-in absentee ballot.

All voting records, including ballots and proxies, must be retained as part of the official
records for at least one year.

VI

Board Meetings

Anyone who sits on the Board of Directors of a condominium, cooperative or homeowners

association needs to be familiar with the basic legal requirements for lawful board

meetings.

Holding and Noticing Board meetings and certain Committee meetings

i.  Associations must provide at least 48 hours’ notice of “ordinary” board meetings,
posted conspicuously on the association property. Additional notice to directors is
generally required by the Bylaws.

ii.  Condos and Cooperatives: Meetings of a committee to take final action on behalf of
the board, or make recommendations to the board, regarding the association budget
also require posting notice at least 48 hours in advance, in the same manner as board
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meetings. However, meetings of a committee that does not take final action on behalf
of the board or make recommendations to the board regarding the association budget
may be exempted from such requirements if those meetings are exempted from such
requirements by the Bylaws of the association. HOA: Meetings of a committee that
will make a final decision regarding the expenditure of association funds, and
meetings of anyone vested with the power to approve or disapprove architectural
decisions with respect to a specific parcel owned by a member require posting notice
at least 48 hours in advance, in the same manner as board meetings.

e Notice of the budget meeting, meeting to determine insurance deductibles and
any meetings at which the board will vote on a special assessment or changes to
rules concerning unit use must be mailed, delivered or electronically transmitted
to unit owners and posted on the condominium property at least 14 continuous
days in advance of the meeting. In addition, for meetings concerning special
assessments, and rule amendments regarding unit use, the notice must also be
posted conspicuously on the condominium property for at least 14 continuous
days (i.e. no posting for budget meetings or insurance deductible meetings
required by statute). Lastly, once the notice has been sent and/or posted, an
affidavit of mailing must be executed and kept among the official records.

e Cooperatives: Same as condos, except with aspect to meetings to determine the
deductible.

e HOAs: Same as condos, except 14-day notice is not required with respect to the
budget meeting, and any meeting held to determine the deductible.

a. Also, in an HOA, the bylaws can provide for a different notice requirement
for the annual meeting.

iii.  Written notification of any special assessment must state the, nature, specific purpose
and estimated amount of the special assessment.
e Cooperatives: Statute does not require the notice to specify any detail regarding
the special assessment other than the nature of the proposed assessment.
e HOAs: The notice must state the nature of the assessment, but does not require
the specific purpose or estimated amount.

The Board must allow unit owners to speak at board and committee meetings subject to
reasonable restrictions which may be adopted by the Board in its Rules.

Every board meeting must be open to the Association's owners, with the exception of
meetings with legal counsel regarding pending or proposed litigation, and meetings relating
to personnel matters.

Written minutes must be kept of every board meeting, and owners have the right to see and
copy those minutes.

A quorum of board members must participate in a board meeting for business to be lawfully
conducted.

A board member cannot give another board member a proxy to cast his or her vote; a board
Members may not cast a vote unless present in person or by speakerphone or video
conference.
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Less clear is the extent to which board members may lawfully gather in private to discuss
association business and prepare for upcoming board meetings in so-called "workshops™
or "executive sessions," or discuss and act upon pending issues by email.

The statutes generally provide that a meeting of the Board is deemed to take place when a
majority of the Board gathers to conduct Association business, and that meetings of the
Board are open to the unit owners. The statutes also provide that members have a right to
attend all meetings of the board.

Many associations attempt to skirt the notice requirement by taking the position that they
aren’t having meetings, but instead are having “workshops.” The bottom line is that if a
quorum of board members will be in attendance at that “workshop” it is a Board meeting,
it needs to be properly noticed, and the unit owners have a right to attend. The Board can
post a notice indicating that a “workshop” meeting is being held, and no votes will be taken,
to better inform the members about the nature of the meeting, but the meeting must still be
posted and open. Unit owner input may not be required to be taken if no action items are
on the agenda.

Another problem area relates to decisions made by boards between open board meetings.
Boards often poll their members by phone, email or other means, and then take action on
the basis of the poll. Even if the action is later ratified at an open Board meeting, this
procedure does not seem consistent with the notion that all board decisions should be made
in open meetings. Even more controversial is the practice whereby boards take action
without any board meeting by signing a unanimous consent. A 2014 amendment to the
Condominium Act, Section 718.112 (2)(c) states that: “Members of the board of
administration may use e-mail as a means of communication but may not cast a vote on an
association matter via e-mail.” The same rule may apply to cooperatives and HOA’s even
though those statutes were not specifically amended.

Techniques for Conducting Effective Board Meetings
i.  Regardless of your association's size, here are a few things that can help your Board
conduct effective Board meetings:
e Establish and distribute a detailed agenda.
e Try to allocate a specific amount of time for each agenda item, but leave room
for inevitable surprises.

ii.  Unless your association is self-managed, insist that your managing agent provide a
"board packet" at least 3 days in advance of the meeting that provides background
information on all agenda items. The board packet should also include, at a minimum,
minutes of the last Board meeting, the most recent financial statements, a delinquency
report, and a written management report.

iii.  Review the board packet and come prepared.

iv.  Allow a reasonable amount of time for owner comments and questions. This should
be done at the end of the meeting such as an open mic. Each person is given 2-3
minutes for comments. a total amount of time should be allocated for the "open mic"
portion of the meeting (normally 15-20 minutes).

v. Remember that a Board meeting is a meeting between and among the members of
the Board, and that owners should not speak or comment unless recognized by the
meeting's chairperson.
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vi.  Stay civil and courteous, even when others are not.

2018 LEGAL UPDATE REGARDING NOTICES FOR BOARD MEETINGS

House Bill 841 requires the following of Board meeting notices as it pertains to
Condominium Associations and Co-ops, pursuant to § 718.112, § 719.106, § 720.303, Florida
Statutes (2018):

e Removes the requirement that the notice of any meeting at which regular or special
assessments are to be considered must include the “nature” of the purposes for such
assessments. The new law provides that the notice must specifically state that assessments
will be considered and provide the “estimated cost and description of the purposes for such
assessments.”

« Requires condominium meeting notices to be posted on the condominium property (not
association property).

« Inaddition to any of the authorized means of providing notice of a board meeting or owners’
meeting, the association may, by rule, adopt a procedure for conspicuously posting meeting
notices and the agenda on a website. However, doing so does not negate the legally required
posting of notices.

« Aunit owner who consents to receive notice by electronic transmission is solely responsible
for removing or bypassing filters that block receipt of mass emails sent to members on
behalf of the association in the course of giving electronic notices.

2018 LEGAL UPDATE REGARDING HOMEOWNERS’ ASSOCIATION
AMENDMENTS:

House Bill 841 makes the following changes to the rules governing Homeowners Associations as
it pertains to various amendments listed below, pursuant to § 720.306, Florida Statutes (2018):

o Clarifies the procedure for proposing amendments to the governing documents. Similar to
condominium and cooperative existing law.

e A proposal to amend the governing documents must contain the full text of the provision
to be amended, proposed new language must be underlined and proposed deleted language
must be stricken.

e Anamendment is effective when recorded in the public records of the county in which the
community is located.

e Animmaterial error or omission in the amendment process does not invalidate an
otherwise properly adopted amendment (similar to condo and coop existing law).

e Required notices for amendments to the governing documents must be mailed or delivered
to the parcel owner’s mailing address on the property appraiser’s website, or electronically
transmitted if the parcel owner has consented in writing to receive electronic notices.
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VII. Financial Reporting, Budgets, and Reserves

a.

As noted above, one of the Board's key functions is financial management through an
annual projection of operating and capital expenses, and imposition of assessments to fund
those expenses. There are very detailed and specific requirements for Associations relating
to budgeting and financial reporting, as well as establishing and using reserve funds.
Financial Reporting Requirements:

i.  The report covers the association’s prior fiscal year. This may be a calendar year,
January 1 to December 31, or it may be some other fiscal period, like October 1, to
September 30.

ii.  Within 90 days after the end of the fiscal year (in cooperatives, within 60 days after
the end of the fiscal year), or annually on a date provided in the bylaws, the
association shall prepare and complete, or contract for the preparation and completion
of, a financial report for the preceding fiscal year. 718.111(13), 719.104(4),
720.303(7), F.S.

ili.  In condominiums and homeowners’ associations, within 21 days after the final
financial report is completed by the association or received from the third party, but
not later than 120 days after the end of the fiscal year or other date as provided in the
bylaws, the association shall mail to each unit owner at the address last furnished to
the association by the unit owner, or hand deliver to each unit owner, a copy of the
financial report or a notice that a copy of the financial report will be mailed or hand
delivered to the unit owner, without charge, upon receipt of a written request from
the unit owner. In cooperatives, if the association is required to prepare a financial
report pursuant to Rule 76-006(8), Florida Administrative Code, it shall be delivered
to the unit owners within 90 days following the end of the fiscal year to which the
statements relate or annually on such date as is otherwise provided in the association
bylaws. 718.111(13), 719.104(4), 720.303(7), F.S., 61B-76.006(6), F.A.C.

iv.  Officers, Directors, Employees or Agents of the Association are not permitted to use
Debit Cards issued in the name of the Association, or billed directly to the
Association, for payment of any association expense.

v. The use of a debt card (as explained above)for any expense that is not a lawful
obligation of the association may be prosecuted as credit card fraud under Florida
Statute §817.61

Types of Financial Reports
i.  Report of Cash Receipts and Disbursements
ii.  Financial Statements — 3 levels:

e Compiled Financial Statements

¢ Reviewed Financial Statements

e Audited Financial Statements

iii.  Who Prepares What?
e An association that operates fewer than 50 units must prepare a financial
statement based on its total annual revenues (not just a report of cash receipts and
expenditures).
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iv.

V.

e Report of Cash Receipts (not just cash receipts anymore as of July 1, 2017) and
Disbursements - Associations comprised of fewer than 50 units or less than
$150,000 in annual revenues. (For cooperatives, less than 50 units or less than
$100,000 in annual revenues).

e Financial Statements - Associations comprised of 50 or more units AND
$150,000 or more annual revenues and/or associations whose documents require
financial statements. (For cooperatives, less than 50 units or less than $100,000
in annual revenues).

What are Annual Revenues?

e Annual revenues include but are not limited to the following:

Member Assessments, (Regular and Special);

Interest;

Income, (Rental, Laundry, cell tower leases, Ancillary Operations, Etc.);
Insurance proceeds; and

Fees and Fines Collected

P00 T

Report of Cash Receipts and Disbursements

e This is a report of the prior year’s financial activities prepared on a cash basis.
This means a reporting of receipts and expenditures as they actually occurred.
This is similar to your check book, in that it shows cash coming in, (deposits) and
cash going out (expenses).

The following reserve disclosures shall be made regardless of whether reserves have been
waived for the fiscal period covered by the financial report.

i
ii.
iii.
iv.
V.
Vi.
Vil.
Viii.

The beginning balance in each reserve account;

The amount of assessments and additions to each reserve account;

The amount expended or removed from each reserve account;

The ending balance in each reserve account;

The amount of annual funding required to fully fund each reserve;

The manner by which reserve items were estimated:;

The date the estimates were last made;

The association’s policies for allocating reserve fund interest;

Whether reserves have been waived for the period; and

The specific purpose or purposes of any special assessments to unit owners and the
amount of each special assessment and the disposition of the funds collected.

Financial Statements

An association shall provide an annual report to the department containing the names
of all of the financial institutions with which it maintains accounts, and a copy of
such report may be obtained from the department upon written request of any
association member.

This is a report of the prior year’s financial activities prepared on the accrual basis
using fund accounting in accordance with generally accepted accounting principles,
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f.

h.

(GAAP). This means a reporting of receipts and expenditures as they were earned or
obligated.

GAAP - financial accounting and reporting assumptions, standards, and practices that
a business firm must use in preparing external financial statements.

An association that operates fewer than 50 units must prepare a financial statement
based on its total annual revenues (not just a report of cash receipts and expenditures).
A unit owner may provide written notice to the division of the association’s failure
to mail or hand deliver a copy of the most recent financial report within 5 business
days after submission of a written request to the association for a copy of such report.
If the division determines that the association failed to mail or hand deliver a copy of
the most recent financial report to the unit owner, the division shall provide written
notice to the association that the association must mail or hand deliver a copy of the
most recent financial report to the unit owner and the division within 5 business days
after it receives such notice from the division. An association that fails to comply
with the division’s request may not waive the financial reporting requirement
provided in the statute. A financial report received by the division shall be
maintained, and the division shall provide a copy of such report to an association
member upon his or her request.

Three Levels of Financial Statements

Audit —Fifty or more units and annual revenues of $500,000 and above (For
cooperatives, fifty or more units and annual revenues of $400,000 and above);
Review — Fifty or more units and annual revenues of $300,000 to $499,999 (For
cooperatives, fifty or more units and annual revenues of $200,000 to $399,999);
Compilation — Fifty or more units and annual revenues of $150,000 to $299,999 (For
cooperatives, fifty or more units and annual revenues of $100,000 to $199,999).

iv. Audit

e Performed by a Florida Licensed CPA.

e Examination of original source documents.

¢ Independent verification of balance sheet accounts.

e Performance of substantive tests.

¢ Independent assurance that statements are in accordance with GAAP.
V. Review

e Performed by a Florida Licensed CPA.

e Some analytical procedures and inquiries.

e Limited assurance that statements are accurate.
Compilation

Florida Licensed CPA not required.
Production of statements from association records.
No assurance of the accuracy of the statements.

Financial Statement Components (Not addressed by HOA statute) - financial statements
must contain the following components:

Accountant’s or Auditor’s Report;
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Vii.

Balance Sheet;

Statement of Revenues and Expenses;

Statement of Changes in Fund Balances;

Statement of Cash Flows;

Notes to Financial Statements;

Reserve Disclosure. 61B-22.006(2), 61B-76.006(2), F.A.C.

Multi-condominium Associations Disclosures (Not applicable to cooperatives or

homeowners’ associations)

Vi.

Vil.

Multi-condominium associations are associations which operate and manage more
than one condominium. They may present the financial statements on a combined
basis as long as the financial statements, notes, or supplementary information disclose
the revenues, expenses, and changes in fund balance for each condominium, and the
association, as applicable.

The financial statements, notes, or supplementary information shall also disclose the
revenues and expenses of the association that are not directly associated with
specified condominiums, and the method used to allocate such expenses to the
condominiums or units, as applicable.

The reserve disclosures required by this rule shall be presented separately for each
condominium and for any association reserves not specifically identified with
individual condominiums.

Providing a Lower Level of Year-end Report
i.

Majority vote of the voting interests present in person or by limited proxy at a
properly called meeting of the association required to provide a lower level of
reporting than otherwise required by statute (no waiver can take place which would
result in a lower level of reporting than required by the governing documents).

Must be taken before the end of the fiscal year. NOTE: The HOA statute does not
state that the vote must be taken before the end of the fiscal year.

In condominiums, the approval may also be effective for the following fiscal year.
The Cooperative Act does not specifically state that the approval may also be
effective for the following fiscal year.

Financial reporting requirement may not be waived for more than 3 consecutive
years. (Condominiums only)

Developer may cast their votes only for the first 2 fiscal years. (Not applicable to
HOALS).

Any audit or review prepared at or prior to turnover of control of the association shall
be paid for by the developer. (This is not addressed in HOA Act).

A CONDOMINIUM ASSOCIATION CANNOT WAIVE THE REQUIREMENT
TO PREPARE THE YEAR-END FINANCIAL REPORT. 718.111(13)(d)3., F.S.
THIS LIMITATION DOES NOT APPLY TO COOPERATIVES OR
HOMEOWNERS’> ASSOCIATIONS

k. Providing a higher level of year-end report

26
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I The Board can determine that it wishes to have a higher level of financial report and what
IS required, without a meeting or approval by the owners.

m. In an HOA-20% of the owners can petition the board for a greater report, and a meeting
must then be held within 30 days, and then upon approval of the majority of the voting
interest of all parcel numbers, amend the budget or pass a special assessment to pay for the
increased financial report.

n.  Homeowner Association Budgeting and Reserves

In Florida, the budget must be prepared annually by the community for a twelve
month period (F.S. §720.303 (6)). The budget is to include all anticipated operating
expenses as well as estimated revenues. In an HOA there is no statutory limit as to
how much the budget can increase in one year. The Declaration often contains such
a limitation however.

In an HOA, the budget may include reserve accounts for capital expenditures and

deferred maintenance for which the Association is responsible. There are two

different types of reserve accounts for HOA’s, often referred to as either “statutory”
or “no-statutory” reserve accounts:

e Statutory reserve accounts are similar to reserves for condominium and
cooperatives since full funding of these reserve components (e.g. repaving) is
required unless this is waived or reduced by a vote of the members. There are two
ways that statutory reserves can be established:

a. If they were initially provided for by the developer; or
b. If they are established by a majority vote of the membership;

¢ Non-statutory reserves can be included in a budget based on a decision by the
Board of Directors to include reserves in the budget. However, this decision is
subject to any limitations on the increase of assessments in the governing
documents, and these reserves are not subject to the same restrictions on use and
funding as statutory reserves. Most HOA’s have non-statutory reserves and these
can be used for any proper common expense of the Association, and may be
funded at any level approved by the Board and/or the membership, depending on
the governing documents and the amount involved

0. Condominium and Cooperative Budgets

Budget Meeting Notice must be mailed, delivered or electronically transmitted not
less than 14 days prior to the meeting. The proposed budget must be included with
the notice, and fully funded statutory reserves must be shown (an alternative budget
with partial or no reserves may also be proposed by the Board, subject to approval by
a majority of a quorum of the unit owners.

Adoption: Unless the governing documents call for unit owners to adopt the budget,
the board may adopt the budget, subject to limitations on budget increases, and the
need for owner approval of any budget without fully funded reserves.

Official Records - Both the proposed and adopted budgets must be maintained in the
official records, along with an affidavit that the budget meeting notice and proposed
budget have been mailed to the unit owners. NOTE: Not specifically mentioned in
719.106(1)(e), but required as an official record pursuant to 719.104(2).
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iv.  Operating Budget Requirements - Budget must include estimated revenues and
expenses. See the rules for the categories of each.
v.  Other Required Information
¢ Beginning and ending dates for the period covered by the budget.
e Total expenses, including reserves on a least an annual basis.
e Assessments per unit according to proportion of ownership - periodic payments
required (no less frequently than quarterly).

vi.  The 115% Rule (Condos and Cooperatives)

o If assessments are greater than 115% of the previous year’s assessments, unit
owners may be entitled to consider an alternative budget.

e The calculation is made from the total budget assessment, subtracting those
portions that result from reserves, expenses not anticipated to be incurred on a
regular or annual basis, and betterments to the property.

o If the net assessments are still more than 115% of the corresponding net
assessments from the previous year, then the process is as follows:

¢ 10% of the unit owners may apply to the board for a unit owners’ meeting to
consider an alternative budget within 21 days after adoption of the annual budget.
a. The meeting must be held within 60 days after the adoption of the budget.

b. At least 14 days prior to the meeting, the board shall hand deliver or mail to
each unit owner a notice of the meeting.

c. A majority of the voting interests may vote to approve an alternative budget,
proposed by either the board or the membership of the association.

d. Failure to achieve the needed vote results in implementation of the board’s
adopted budget.

p. Condominium/Cooperative Reserves
e Definition:

a. Reserves - Any funds, other than operating funds, which are restricted for
deferred maintenance and capital expenditures, including the items required
by the Condominium Act, and any other funds restricted as to use by the
condominium documents or the condominium association. 61B-22.001(5),
61B-76.001(5), F.A.C.

b. Capital expenditure - Purchase, replacement of asset with life of more than
one year, or addition to existing asset to extend its life more than one year.

c. Deferred maintenance - Any maintenance or repair that will be performed less
frequently than yearly and will result in maintaining the useful life of an asset.

e Requirements Regarding Reserves: Must include roof replacement, building
repainting, and pavement resurfacing, as well as any other item of deferred
maintenance or capital expenditure exceeding $10,000.

e Reserve Schedule
a. Proposed budget must include fully funded reserves.
b. Reserve schedule must be included with proposed budget. The calculation is
based on the total estimated useful life; remaining estimated useful life (#
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years); anticipated replacement/deferred maintenance cost; and the
anticipated beginning balance in reserve fund.

e Straight Line Reserve Formula: Anticipated replacement/deferred maintenance
cost, less anticipated beginning balance in reserve fund = remaining reserves
needed. The remaining reserves are then divided by the remaining useful life (#
years) to determine the amount required for each reserve category in order to fully
fun

e Pooled Reserves Formula: This means that an association may have a single
source of funds to pay for multiple categories of reserve expenses. For example,
if an association establishes a pooled reserve account for roof replacement,
building painting and pavement resurfacing, funds may be drawn from this
account to pay for any of the three items. Prior to the change in the rules,
associations were required to maintain separate accounts for each of these items
and approval from the membership would be required in order to use funds from
one category to pay for another.

a. The amount of the contribution to the pooled reserve account shall not be less
than that required to ensure that the balance on hand at the beginning of the
period for which the budget will go into effect. In other words the account
balance from time to time must be equal to or greater than the projected annual
cash outflows over the remaining estimated useful lives of all of the assets
that make up the reserve pool, based on the current reserve analysis.

b. Although the Board can establish pooled reserve accounts going forward, a
vote of the unit owners is needed to transfer any funds accumulated under the
straight line reserve method to pooled reserve accounts.

ii.  The Association may establish policy regarding allocation of interest among reserve
accounts. If no policy is established any interest is to be credited to the line item
which generated the interest.

iii.  Commingling: The portion of periodic assessments that are for reserves must be
deposited in the reserve account in no more than 30 days of receipt, and reserve funds
are not to be commingled with operating funds after this time frame. The members
may authorize the use of reserve funds for operating or other purposes.

iv.  Use of Limited Proxy
e In cooperatives, a limited proxy shall be used to vote on waiver of reserves.

8719.106(1)(b), F.S. In condominiums, the limited proxy for waiving of reserves
must contain the following in bold letters in a font larger than any other used on
the face of the proxy ballot:

“WAIVING OF RESERVES, IN WHOLE OR IN PART, OR ALLOWING
ALTERNATIVE USES OF EXISTING RESERVES MAY RESULT IN UNIT
OWNER LIABILITY FOR PAYMENT OF UNANTICIPATED SPECIAL
ASSESSMENTS REGARDING THOSE ITEMS.”
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2018 LEGAL UPDATE REGARDING PAYMENT OF HOMEOWNERS’ ASSOCIATION

ASSESSMENTS:

House Bill 841 makes the following changes to the rules governing Payment of Homeowners
Associations’ Assessments, pursuant to 8 720.306, Florida Statutes (2018):

Intended to clarify existing law.

The application of payments in HOA law (first to interest, then late fee, then any costs and
reasonable attorney fees, and finally to delinquent assessment) applies notwithstanding the
Uniform Commercial Code’s regulations on restrictive notations placed on or accompanying
a payment.

VIII. Criminal Penalties Under the Law

Board Members are now subject to Criminal Penalties for the following:

1.

An officer, director, or manager may not solicit, offer to accept, or accept anything or service
of value (“kickbacks”) for which consideration has not been provided for his or her own
benefit or that of his or her immediate family. Violated of this provision could result in
criminal penalties.

The theft or embezzlement of funds of a condominium association is punishable as a crime
under Florida Statute § 812.014;

An officer or director charged by information or indictment with a crime referenced above
must be removed from office and the vacancy shall be filled as provided in Section
718.112(2)(d)2. until the end of the officer’s or director’s period of suspension or the end of
his or her term of office, whichever occurs first.

2018 LEGAL UPDATE REGARDING FINANCIAL REPORTING

House Bill 841 became effective on October 1, 2018. The bill requires the following in regards to
financial reporting as it pertains to Condominium Associations:

Clarifies that if a condominium association fails to comply with the division’s request to
provide a unit owner with a financial report, the association may not waive the financial
reporting requirement for the fiscal year in which the owner’s request was made and the
following fiscal year. The previous law did not specify for how long the association was
prohibited from waiving the financial reporting requirement.

IX. Adoption and Enforcement of Rules

Boards have the power to adopt and amend rules and regulations concerning operation and
use of private and common areas. Although owners are entitled to notice of proposed rules
and an opportunity to voice their views, the power to adopt and amend rules is typically
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vested exclusively in the board. For this reason, board-made rules are "not clothed with a
strong presumption of validity" and are subject to much closer judicial scrutiny than
provisions in a Declaration when challenged in court. If authority to promulgate rules is
conferred directly on the Board, or upon the association without specifying the requirement
of a membership vote, then the board may adopt and amend the rules and regulations-
8617.0801, F.S.

The rule-making authority granted by the Condominium Act to boards is discretionary, and

to be exercised, the authority must be specifically expressed somewhere in the

condominium documents (Rules enacted by the board must be reasonable, and cannot
contravene an express provision of the declaration or a right reasonably inferable
therefrom. This authority may exist at the same time that the declaration of condominium
is originally recorded, or it may be incorporated into the condominium documents by

subsequent amendment by the membership (§718.110 (1), F.S.).

Boards also have the power to enforce compliance with the rules and regulations they

adopt, primarily but not exclusively through "reasonable” fines, after affording the accused

owner and/or tenant with notice of the alleged violation and an opportunity to be heard
before fines are imposed. However, the devil is in the details:
i.  How much notice is enough notice? At least 14 days’ notice is required

ii.  Arerule violation hearings open or closed to other owners? Yes.

iii.  Can arenter attend the hearing if the violation involves the conduct of a renter? Yes,
and the Association may wish to propose a fine against both the renter and the owner
in such case.

iv.  Can an owner be represented by legal counsel at a violation hearing? Yes, and
Participants have the right to ask questions of any witness. Rules should be adopted
to govern the fining and hearing process.

v. How much is a "reasonable” fine? The Board may wish to adopt a schedule for
common violations. The statutes provide that fines of up to $100 per violation, and
$100 per day for a continuing violation, up to a maximum of $1000 per violation, are
the maximum amounts unless otherwise provided in the governing documents.

vi.  Is the fine consistent with fines imposed on other owners for similar violations?
vii.  Has the restriction been uniformly enforced against other owners?
viii.  Can a fine become a lien against a lot or unit? Are "fine schedules” advisable?

Amendments to the Governing Documents

There are many reasons why an association might need or want to amend its governing
declaration. These include the fact that the original documents are prepared for the benefit
of the developer and sometimes to protect lenders, but are not designed to suit the needs of
the community after turnover of control. There are many provisions which become obsolete
over time, or which may not accurately reflect the manner in which the community is
designed and operated. There have also been many changes in the laws over the years, and
many changes in the manner in which governing documents are prepared. One important
reason to amend and update the governing documents is to eliminate ambiguities, in order
to attempt to avoid disputes. One dispute or lawsuit can cost more than it would to amend
and update all of the documents. Another benefit of amending is to eliminate confusion
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which often exists as to what amendments have been adopted and which documents now
apply to a community.

b. In Florida, traditionally, the restrictions and the required vote for approving amendments
to the articles of incorporation, bylaws and the declaration of covenants are contained
within the documents (8617.0202 (2) (b) and §617.1002, F.S.) bylaws {8617.0206, F.S.;
see also Westwood Community Town Ass’n v. Lewis, 687 So0.2d 296 (Fla. 4" DCA 1997)
holding that an amendment to bylaws cannot supersede provisions of the recorded
covenants}.

C. Many associations arrange for preparation and recording of an Amended and Restated
Declaration, Articles and Bylaws, that incorporate all recorded amendments to the original
documents as well as additional updating and changes.

d. The governing documents in some Florida HOAs provide for an expiration of the
community covenants after a specified number of years. Also, the Marketable Record Title
Act (MRTA) provides that unless the governing documents are renewed every 30 years,
the ability to enforce these may expire. Residents in these communities have the option to
amend and/or extend the covenants. If the covenants have expired there is also a procedure
for reviving these. (§720.403-407, F.S.).

e. Except for declaration amendments to correct obvious errors (e.g., the percentage
ownership interests do not add up to 100%), declaration and bylaw amendments dealing
with governance (e.g., changing the number of directors, staggering board members' terms
of office, etc.), use and occupancy restrictions (e.g., unit rentals, pets, smoking in units) or
other matters will generally require approval by a supermajority of the Association's
owners (often 67% or 75% of all owners). It is recommended that Associations attempt to
change such burdensome requirements so that only those owners who actually participate
in the voting have their votes counted (e.g. 75% of those members entitled to vote, and who
participate in the voting in person or by proxy). This eliminates the automatic negative
effect of non-participating owners.

2018 LEGAL UPDATE REGARDING UNLAWFUL DETENTION BY A TRANSIENT
OCCUPANT:

Senate Bill 841 makes the following changes to the rules governing rules that pertain to “long-
term” house guests that become unwanted, amending 8 82.045, Florida Statutes (2018):

Under current law, a “transient occupant” is someone who possesses real property lawfully for a
brief length of time, without a lease or title to the property, such as a long-term houseguest. A
transient occupant unlawfully detains the property after being directed to leave by the party
entitled to possession.

The changes by the bill:

e Removes the language providing that a transient occupancy terminates when an individual
“agrees to leave the dwelling” when directed by a law enforcement officer.

e Under the amendment, a transient occupancy terminates when the individual leaves the
dwelling at the direction of a law enforcement officer.
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2018 LEGAL UPDATE:

House Bill 617 became effective on October 1, 2018. The bill:

Replaces the term "homeowners' association™ with "property owners' association,” thus
extending statutory provisions regarding preservation and revival of covenants and restrictions
affecting real property to a broader range of associations, notably commercial property owners'
associations;

Authorizes real property parcel owners who were subject to covenants and restrictions but who
do not have a homeowners' association to use the same mechanisms as a homeowners'
association to revitalize extinguished covenants and restrictions;

Simplifies the procedures for renewal of the covenants and restrictions of a homeowners
association by repealing language that requires a two-thirds vote of the members of the board
of directors to preserve existing covenants and restrictions;

Requires a homeowners association to annually consider preservation of the covenants and
restrictions and requires that the association file a summary preservation every 5 years; and,

Creates a statutory form for preservation of the covenants and restrictions by allowing a
homeowners’ association to file a form notice with the clerk of court which preserves the
association’s covenants and restriction.

XI. Management

Among the powers of condominium, cooperative and homeowners’ association boards is
the power to hire a managing agent. In Florida, managers and their companies must have a
state-issued license as a community association manager if a community has more than 10
units, or a budget in excess of $100,000. Maintenance services alone are not considered to
be “management” services.

IN A CONDO ONLY (Section 718.3025,F.S.) This section relates to agreements between

Associations and companies providing management or maintenance services. Among other
things it provides that:

i.  No written contract between a party contracting to provide maintenance or
management services in an association which contracts provides for operation,
maintenance, or management of the condominium association or property serving the
unit owners of the condominium shall be valid or enforceable unless the contract:

e Specifies the services obligations and responsibilities of the party contracting to
provide maintenance or management services to the unit owners,

e Specifies those cost incurred in the performance of those services, obligation, or
responsibilities which are to be reimbursed by the Association to the party
contracting to provide maintenance or management services.

e Provides an indication of how often each service, obligation, or responsibility

to be performed, whether stated for each service, obligation, or
responsibility or in categories thereof.
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e Specifies the minimum number of personnel to be employed by the party
contracting to provide maintenance of management services for the purpose of
providing service to the Association.

In any case in which the party contracting to provide maintenance or management services
fails to provide such services in accordance with the contract, the Association is authorized
to procure such services from some other party and shall be entitled to collect any fees or
charges paid for service performed by another party from the party contracting to provide
maintenance or management services.

Any services or obligation not stated on the face of the contract shall be unenforceable. So,
contracts should be in writing and should provide details regarding the services, and other
key elements such as termination provisions.

Also, the 2014 legislature passed House Bill 7037, which attempted to expand the power
and authority of managers in performing certain actions on behalf of Associations. One of
the amendments relates to contracts with Associations and this added a new section
468.4334 to the statutes, providing that managers and management firms must act
diligently, honestly and fairly in their performance of their duties. As to contracts with
Associations, this section provides that while managers can be indemnified for ordinary
negligence in the performance of their duties, such indemnification cannot provide for the
managers and their companies to be indemnified from actions violating the criminal law,
or where the manager derives an improper personal benefit, or where actions are taken in
bad faith or with gross negligence or willful disregard for people’s rights or property. It is
suggested that management agreements be reviewed by legal counsel since there are a
number of issues which the Association may not be aware of and the agreements can be
complex.

XII.

34

Director Conflicts of Interest

There is often an inherent conflict of interest between a director and the interests of the
association. Determining when there is a conflict of interest may be simple in situations
involving board members who are parties to litigation, but it may not be so simple in many
instances which occur outside of litigation. For example, a board member may own a unit
which benefits from a particular project proposed by the board. Should the board member
whose unit benefits vote on whether that cost should be covered by a special assessment?
Or what about voting on rental restrictions by a board member who has never resided in
his or her unit and owns the unit solely as a rental?

There is a different provision for directors serving on condominium association
boards. Section 718.3026, Florida Statutes says (in part):

“As to any contract or other transaction between an association and one or more of its
directors or any other corporation, firm, association, or entity in which one or more of
its directors are directors or officers or are financially interested:

a) The association shall comply with the requirements of s. 617.0832.

b) The disclosures required by s. 617.0832 shall be entered into the written minutes
of the meeting.
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C) Approval of the contract or other transaction shall require an affirmative vote of
two-thirds of the directors present.

d) At the next regular or special meeting of the members, the existence of the
contract or other transaction shall be disclosed to the members. Upon motion of any
member, the contract or transaction shall be brought up for a vote and may be
canceled by a majority vote of the members present. Should the members cancel the
contract, the association shall only be liable for the reasonable value of goods and
services provided up to the time of cancellation and shall not be liable for any
termination fee, liquidated damages, or other form of penalty for such cancellation.”

This law provides the association with more flexibility while safeguarding member
interests at the same time. It is closer to the standards imposed on all Florida not-for-profit
corporations. The Condominium Act also specifically prohibits any director, officer or
manager from accepting goods or services without payment if the person or company
providing the goods or services has a business relationship with the association or has
submitted a proposal for a job or service. This doesn’t apply to trinkets or meals provided
in connection with trade fairs or educational programs, but is intended to equalize the
playing field for all vendors/service providers as well as prevent directors from taking
advantage of their positions.

In order to avoid potential breaches of their fiduciary duties, board members may need to
abstain from voting on certain issues where they have a conflict of interest in order to
protect themselves. The burden of determining when to abstain usually falls on the board
member.

For homeowners’ and cooperative associations the language referred to above in Chapter
617 of the Florida Statutes still applies.

2018 LEGAL UPDATE REGARDING CONDOMINIUM DIRECTOR CONFLICTS OF

INTEREST:

House Bill 841 makes the following changes to the rules governing Condominium Association
Director Conflicts of Interest, pursuant to 8 718.3027, Florida Statutes (2018):

Directors and officers of non-timeshare condominiums must disclose to the board any
activity that could be reasonably considered a conflict of interest. A rebuttable presumption
of such a conflict exists if:

1.

Directors or officers of the association (including their relatives) enter into a contract for
goods or services with the association;

Directors or officers of the association (including their relatives) holds an interest in a
corporation. Limited Liability Corporation, partnership or other business entity that
conducts business with the association.
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3. Inthe event of such a conflict, then the proposed activity and all relevant contracts must
be attached to the meeting agenda and the requirements of section 617.0832, Florida
Statutes must be adhered to, as well. The relevant provisions of section 617.0832, Florida
Statutes follow:

“No contract or other transaction between a corporation and one or more of its directors or
any other corporation, firm, association, or entity in which one or more of its directors are
directors or officers or are financially interested shall be either void or voidable because of
such relationship or interest, because such director or directors are present at the meeting
of the board of directors or a committee thereof which authorizes, approves, or ratifies such
contract or transaction, or because his or her or their votes are counted for such purpose,
if:

a) The fact of such relationship or interest is disclosed or known to the board of directors
or committee which authorizes, approves, or ratifies the contract or transaction by a vote
or consent sufficient for the purpose without counting the votes or consents of such
interested directors;

b) The fact of such relationship or interest is disclosed or known to the members entitled
to vote on such contract or transaction, if any, and they authorize, approve, or ratify it by
vote or written consent; or

c) The contract or transaction is fair and reasonable as to the corporation at the time it is
authorized by the board, a committee, or the members.”

In addition, section 718.3027, Florida Statutes, provides that the disclosures required by this
section must be set out in the meeting minutes, and the contract must be approved by two-
thirds of all of the directors present (excluding the conflicted director).

The conflict of interest provisions found in section 718.3026, Florida Statutes, governing
contracts for products and services, are moved to section 718.3027, Florida Statutes,
governing conflicts of interest in condominium associations.

XIII. Additional Conflict of Interest Concerns

An association may not hire an attorney who represents the management company of the
association.

A board member, manager, or management company may not purchase a unit at a foreclosure
sale resulting from the association’s foreclosure of its lien for unpaid assessments or take title
by deed in lieu of foreclosure.

An association, which is not a timeshare condominium association, may not employ or contract
with any service provider that is owned or operated by a board member or with any person
who has a financial relationship with a board member or officer, or a relative within the third

© 2018 All Rights Reserved

36 Friedman Law Associates, P.L. D/B/A FL Legal Group



degree of consanguinity by blood or marriage of a board member or officer. This does not
apply if the board member or officer (or relative as described) owns less than 1 percent of the
equity shares.

A party contracting to provide maintenance or management services to an association after
transfer of control of the association, which is not a timeshare condominium association, or an
officer or board member of such party, may not purchase a unit at a foreclosure sale resulting
from the association’s foreclosure of its lien for unpaid assessments or take title by deed in lieu
of foreclosure.

If 50 percent or more of the units in the condominium are owned by a party contracting to
provide maintenance or management services to an association managing a residential
condominium after transfer of control of the association, which is not a timeshare
condominium association, or by an officer or board member of such party, the contract with
the party providing maintenance or management services may be cancelled by a majority vote
of the unit owners other than the contracting party or an officer or board member of such party.

Includes new conflict of interest provisions for directors and officers of an association that is
not a timeshare condominium association, and the relatives of such directors and officers. They
must disclose to the board any activity that may reasonably be construed to be a conflict of
interest.

A rebuttable presumption of a conflict of interest exists if any of the following occurs without
prior notice:

a. A director or officer, or a relative, enters into a contract for goods and
services with the association.

b. A director or an officer, or a relative, holds an interest in a corporation,
limited liability corporation, partnership, limited liability partnership, or other
business entity that conducts business with the association or proposes to enter into
a contract or other transaction with the association.

If a director or officer, or a relative, proposes to engage in an activity that is a conflict of
interest, the proposed activity must be listed on, and all contracts and transactional documents
related to the proposed activity must be attached to, the meeting agenda. If the board votes
against the proposed activity, the director or officer, or the relative of the director or officer,
must notify the board in writing of his or her intention not to pursue the proposed activity or
to withdraw from office. If the board finds that an officer or a director has violated this
provision, the officer or director shall be deemed removed from office. The vacancy shall be
filled according to general law.

A contract entered into between a director or an officer, or a relative, and the association, which
is not a timeshare condominium association, that has not been properly disclosed as a conflict
of interest or potential conflict of interest as required, is voidable and terminates upon the filing
of a written notice terminating the contract with the board of directors which contains the
consent of at least 20 percent of the voting interests of the association.

For purposes of the conflict of interest provisions, the term “relative” means a relative within
the third degree of consanguinity by blood or marriage.
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XIV. Competitive Bidding Requirements

a.

In a Condominium, all contracts that are not to be fully performed within one year after the
making thereof, for the purchase, lease, or renting of materials or equipment to be used by
the Association, and all contracts for the provision of services, shall be in writing. The
contract for the purchase, lease or renting of materials or equipment, or for the provision
of services, requires payment by the Association on behalf of any condominium operated
by the Association in the aggregate that exceeds 5% of the total annual budget of the
Association, including reserves, the Association shall obtain competitive bids for the
materials, equipment, or services. Nothing requires the Association to accept the lowest
bid.

In an HOA: the competitive bidding requirement is applied to the contract exceeds 10% of
the budget.

Any contract executed before October 1, 2004, and any renewal thereof, is not subject to
the competitive bid requirements of this section. If a contract was awarded under the
competitive bidding procedures of this section, any renewal of the contract is not subject
to such competitive bid requirements if the contract contains a provision allows the board
to cancel the contract on 30-day’s notice. Materials, equipment, or services provided to an
association under a local government franchise agreement by a franchise holder are not
subject to the competitive bid requirements of this section. A contract with the manager, it
made by a competitive bid, may be made for up to three years.

In both a condo and HOA: notwithstanding the foregoing, contract with employees of the
Association and contract for the attorney, accountant, architect, community Association
manager, engineering, and landscape architect services are not subject to the provisions of
this section. No competitive bidding required.

XV.
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Personal Liability and Indemnification

There are several steps an association may take to protect their directors from being subject
to personal liability. First and foremost, directors need to ensure that their association
maintains adequate insurance. (§718.111 (11)(a), F.S.) This includes a directors and
officers' liability policy, which provides coverage for the actions or inactions of the
association's board of directors. Many broad form policies also cover committee members
and volunteers, and also provide for a legal defense for the Association in connection with
fair housing and breach of contract cases, which can be expensive to defend.

In Florida-under the “business judgment rule” the board must act in a reasonable manner
(Farrington v. Casa Solana Condominium Ass’n, Inc., 517 So.2d 70 (Fla.3d DCA 1987)
and its duties must be performed with the care and responsibility that an ordinarily prudent
person would exercise under similar circumstances , (Sonny Boy, L.L.C. v. Bhagwan
Asnani, et al., 879 So.2d 25, 27 (Fla.5" DCA 2004); Garcia v. Crescent Plaza
Condominium Ass’n, Inc., 813 S0.2d 975 (Fla. 2" DCA 2002); Raphael v. Silverman, 22
So.3d 837, 839 (Fla. 4" DCA 2009) and the ultimate responsibilities cannot be delegated
to a manager, a management company or other third party.

© 2018 All Rights Reserved
Friedman Law Associates, P.L. D/B/A FL Legal Group



Directors are generally not liable for ordinary negligence, and the grounds for potential
liability are similar to those which have been established for managers in section 10 above.
In addition to protection under the statutes and case law, most governing documents
provide for additional indemnification for directors for actions taken in that capacity. These
documents were almost always written by counsel for the developer, and may be overly
broad in covering directors for actions which they might be responsible for under the
statutes. It is recommended that the Association and its legal counsel review the
indemnification provisions in the governing documents, as well as the coverage you have
under your directors’ and officers’ insurance, and involve legal counsel as needed to advise
you on any recommended changes.

XVIL.

Insurance

Aside from obtaining insurance policies in order to protect the directors and officers,
associations are legally required to obtain certain types of insurance. Accordingly, directors
must be aware of these requirements and ensure that the association obtains the required
coverage. Requirements for mandatory insurance coverage can be found in the
association's governing documents and/or the state statutes regulating the cooperative,
condominium, homeowner's association or other form of common interest association is
located.

Condominium Insurance

i.  Inorder to protect the safety, health, and welfare of the people of the State of Florida
and to ensure consistency in the provision of insurance coverage to condominiums
and their unit owners, section 718.111, F.S. applies to every residential condominium
in the state, regardless of the date of its declaration of condominium.

ii.  The association has the authority to amend the declaration of condominium, without
regard to any requirement for mortgagee approval of amendments affecting insurance
requirements, to conform the declaration of condominium to the coverage
requirements of the Florida Condominium Act,

iii.  What is required to be insured by Statute?

e The association shall use its best effort to obtain and maintain insurance to protect
the association, the association property, the common elements and the
condominium property that is required to be insured by the association.

e The association may also obtain and maintain liability insurance for directors and
officers, insurance for the benefit of association employees, and flood insurance
for common elements, association property, and units.

a. Important note: the governing documents may still require the association to
obtain certain types of coverage that the statute makes optional, so such
coverage should be obtained in those instances.

iv.  Types of Insurance
e Property Insurance - Insurance that covers property damage caused by fire, wind,
storms, and other similar risks.
a. Adequate property insurance, regardless of any requirement in the declaration
of condominium for coverage by the association for full insurable value,
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replacement cost, or similar coverage, must be based on the replacement cost
of the property to be insured as determined by an independent insurance
appraisal or update of a prior appraisal.

b. The replacement cost must be determined at least once every 36 months. This
went into effect on July 1, 2008.

e Fidelity Bonding — Coverage that will pay the association for money or other
property lost because of dishonest acts of its bonded employees, either named or
by positions.

e Liability Insurance — covers the association for accidents on the common grounds.

e Flood Insurance — covers the condominium in case of a flood, this is a federal
insurance program.

Unit Owner Adequate Insurance: The declaration of condominium as originally

recorded or amended may require that condominium property consisting of

freestanding buildings comprised of no more than one building in or on such unit

need not be insured by the association if the declaration requires the unit owner to

obtain adequate insurance for the condominium property.

e Anexample of this would be where the condominium unit is a stand-alone house,
RV or mobile home.

An association or group of associations may provide adequate property insurance

through a self-insurance fund that complies with the requirements of sections 624.460

— 624.488, Florida Statutes which falls under Department of Financial Services,

Office of Insurance Regulation.

e Self-Insurance does not mean no insurance.

e The association may also provide adequate property insurance coverage for a
group of at least three communities created and operating under chapter 718,
chapter 719, chapter 720, or chapter 721 by obtaining and maintaining for such
communities insurance coverage sufficient to cover an amount equal to the
probable maximum loss for the communities for a 250-year windstorm event.

e A policy or program providing such coverage may not be issued or renewed after
July 1, 2008, unless it has been reviewed and approved by the Office of Insurance
Regulation. http://www.floir.com/

Determining Insurance Deductibles

e When determining the adequate amount of property insurance coverage, the
association may consider deductibles as determined by the board.

e The deductibles must be consistent with industry standards and prevailing
practice for communities of similar size and age, and having similar construction
and facilities in the locale where the condominium property is located.

e The board may establish the deductible based on the level of available funds and
predetermined assessment authority at a meeting of the board in the manner set
forth in § 718.112(2)(e), F.S.(i.e. same as for adopting the budget).

e Deductibles can range from 3% to 7% or more of the insured amount. Example
if it is a $500,000 policy, then: 3% is $15,000; 7% is $35,000;
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e Associations may want to consider maintaining funds to cover the deductible,
otherwise a special assessment or loan may be required.

viii.  What is covered? 718.111(11)(f), F.S,

e Every property insurance policy issued or renewed on or after January 1, 2009,
for the purpose of protecting the condominium must provide primary coverage
for:

a. All portions of the condominium property as originally installed or
replacement of like kind and quality, in accordance with the original plans
and specifications. (NOTE: This now includes air-conditioners even if they
serve one unit.)

b. All alterations or additions made to the condominium property or association
property pursuant to section 718.113(2), F.S. (Material Alterations)

2018 LEGAL UPDATE REGARDING ALTERATIONS

House Bill 841 requires the following of material alterations as it pertains to Condominium
Associations, pursuant to § 718.113, Florida Statutes (2018):

In situations where the declaration as amended does not specify the procedure for approving
material alterations or substantial additions to the common elements or association
property, the already statutorily required approval of seventy-five percent of the total voting
interests of the association must now be obtained before the material alterations or
substantial additions to the common elements or association property are commenced.

2018 LEGAL UPDATE REGARDING ALTERATIONS

House Bill 841 requires the following of material alterations as it pertains to Condominium
Associations, pursuant to 8§ 718.113, and § 718.121, Florida Statutes (2018):

A declaration of condominium or restrictive covenant may not prohibit or be enforced so as to
prohibit any unit owner from installing an electric vehicle charging station within the
boundaries of the unit owner’s limited common element parking area. Moreover, the board
may not prohibit a unit owner from installing an electric vehicle charging station for an electric
vehicle within the boundaries of his or her limited common element parking area. The unit
owner is entirely responsible for the charging station, including its installation, maintenance,
utilities charges (which must be separately metered), insurance, and removal if no longer
needed.

The association may impose certain requirements upon the installation and operation of an
electric vehicle charging station, including, for example, that the unit owner comply with all
safety requirements and building codes, that the unit owner comply with reasonable
architectural standards adopted by the association governing charging stations, and that the
unit owner use the services of a licensed and registered electrical contractor or engineer
knowledgeable in charging stations. Labor performed on or materials furnished for the
installation of a charging station may not be the basis for filing a construction lien against the
association, but such a lien may be filed against the unit owner.

iXx.  What is not covered?
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The coverage must exclude all personal property within the unit or limited

common elements, and the following:

Floor, wall, and ceiling coverings;

Electrical fixtures;

Appliances;

Water heaters and water filters;

Built-in cabinets and countertops; and

Window treatments, including curtains, drapes, blinds, hardware, and similar

window treatment components;

g. Replacements of any of the foregoing which are located within the boundaries
of the responsibility of the unit owner.

mo o0 T

Unit Owner Insurance: Section 718.111(11)(g), F.S. provides that a condominium
unit owner’s policy must conform to the requirements of § 627.714 F.S. which reads
as follows:

For policies issued or renewed on or after July 1, 2010, coverage under a unit
owner’s residential property policy must include at least $2,000.00 in property
loss assessment coverage for all assessments made as a result of the same direct
loss to the property, regardless of the number of the assessments, owned by all
members of the association collectively if such loss is of the type of loss covered
by the unit owner’s residential property insurance policy, to which a deductible
of no more than $250 per direct property loss applies. If a deductible was or will
be applied to other property loss sustained by the unit owner resulting from the
same direct loss to the property, no deductible applies to the loss assessment
coverage.

The maximum amount of any unit owner’s loss assessment coverage that can be
assessed for any loss shall be an amount equal to that unit owner’s loss assessment
coverage limit in effect one day before the date of the occurrence. Any changes
to the limit of a unit owner’s coverage for loss assessments made on or after the
day before the date of the occurrence are not applicable to such loss.

Regardless of the number of assessments, an insurer providing loss assessment
coverage to a unit owner is not required to pay more than an amount equal to that
unit owner’s loss assessment coverage limit as a result of the same direct loss to
property.

Every individual unit owner’s residential property policy must contain a
provision stating that the coverage afforded by such policy is excess coverage
over the amount recoverable under any other policy covering the same property.

Reconstruction After a Property Loss

Any portion of the condominium property that must be insured by the association
against property loss pursuant to section 718.111(11)(f), F.S., which is damaged
by an insurable event shall be reconstructed, repaired, or replaced as necessary
by the association as a common expense regardless of any provision to the
contrary in the declaration.

An association may not shift the cost of an insurable common expense to
individual unit owners.
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e The association is not obligated to pay for any reconstruction or repair expenses
due to property loss to any improvements installed by a current or former owner
of the unit or by the developer if the improvement benefits only the unit for which
it was installed and is not part of the standard improvements installed by the
developer on all units as part of original construction, whether or not such
improvement is located within the unit. This paragraph does not relieve any party
of its obligations regarding recovery due under any insurance implemented
specifically for such improvements.

e All reconstruction work after a property loss must be undertaken by the
association except as follows:

a. A unit owner may undertake reconstruction work on portions of the unit with
the prior written consent of the board of administration. However, such work
may be conditioned upon the approval of the repair methods, the
qualifications of the proposed contractor, or the contract that is used for that
purpose.

b. A unit owner must obtain all required governmental permits and approvals
before commencing reconstruction.

e Unit owners are responsible for the cost of reconstruction of any portions of the
condominium property for which the unit owner is required to carry property
insurance.

e Reconstruction work for which the unit owner is responsible but which is
undertaken by the association is chargeable to the unit owner and enforceable as
an assessment pursuant to section 718.116, F.S.

xii.  Multi-Condominium

e A multi-condominium association may elect, by a majority vote of the collective
members of the condominiums operated by the association, to operate the
condominiums as a single condominium for purposes of insurance matters,
including, but not limited to, the purchase of the property insurance and the
apportionment of deductibles and damages in excess of coverage.

e The election to consolidate the treatment of insurance premiums, deductibles, and
excess damages constitutes an amendment to the declaration of all condominiums
operated by the association, and the costs of insurance must be stated in the
association budget.

e The amendments must be recorded to be effective.

xiii.  Unit Owner Responsibilities for Repairs or Replacement Costs
e All property insurance deductibles, uninsured losses, and other damages in excess
of property insurance coverage under the property insurance policies maintained
by the association are a common expense of the condominium, except that:

a. A unit owner is responsible for the costs of repair or replacement of any
portion of the condominium property not paid by insurance proceeds if such
damage is caused by the following:

i.  Intentional conduct;
ii.  Negligence;
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b. Failure to comply with the terms of the declaration or the rules of the
association by a unit owner, the members of his or her family, unit occupants,
tenants, guests, or invitees without compromising the rights of any insurer;
and

c. Costs of repair or replacement of personal property of other unit owner or the
association, as well as other property, whether real or personal, which the unit
owners are required to insure.

To the extent that the cost of repair or reconstruction for which the unit owner is
responsible under 718.111(11), F.S. is reimbursed to the association by insurance
proceeds, and the association has collected the cost of such repair or
reconstruction from the unit owner, the association shall reimburse the unit owner
without the waiver of any rights of subrogation.

The association is not obligated to pay for reconstruction or repairs of property
losses as a common expense if the property losses were known or should have
been known to a unit owner and were not reported to the association until after
the insurance claim of the association for that property was settled or resolved
with finality, or denied because it was untimely filed.

Deductible Opt Out

An association may, upon the approval of a majority of the total voting interests
in the association, opt out of the provision of the statute that provides that all
property insurance deductibles, uninsured losses, and other damages in excess of
property insurance coverage under the property insurance policies maintained by
the association are a common expense of the condominium in place of the
allocation manner provided for in the declaration.

This also applies to any condominium in a multi-condominium association that
has not consolidated its financial operations as provided in section 718.111(6),
F.S.

Such vote may be approved by the voting interests of the association without
regard to any mortgagee consent requirements.

Any association or condominium voting to opt out of the guidelines for repair or
reconstruction expenses must record a notice setting forth the date of the opt-out
vote and the page of the official records book on which the declaration is
recorded.

The decision to opt out is effective upon the date of recording of the notice in the
public records by the association.

An association that has voted to opt out may reverse that decision by the same
vote required to pass the opt out and notice thereof shall be recorded in the official
records.

Fidelity Bonds — Director/Officer Insurance

The association shall obtain and maintain adequate insurance or fidelity bonding
of all persons who control or disburse funds of the association.
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e The term "persons who control or disburse funds of the association™ includes, but
is not limited to, those individuals authorized to sign checks and the president,
secretary, and treasurer of the association.

e The association shall bear the cost of bonding.

e The insurance policy or fidelity bond must cover the maximum funds that will be
in the custody of the association or its managing agent at any one time.

Cooperative Insurance

I.  The association shall use its best efforts to obtain and maintain adequate insurance to
protect the association property. The association may also obtain and maintain
liability insurance for directors and officers, insurance for the benefit of association
employees, and flood insurance. A copy of each policy of insurance in effect shall be
made available for inspection by unit owners at reasonable times. §719.104(3), F.S.

ii.  Fidelity Bonding 719.106(1)(k), F.S. The association shall obtain and maintain
adequate insurance or fidelity bonding of all persons who control or disburse funds
of the association. The insurance policy or fidelity bond must cover the maximum
funds that will be in the custody of the association or its management agent at any
one time. As used in this paragraph, the term “persons who control or disburse funds
of the association” includes, but is not limited to, those individuals authorized to sign
checks, and the president, secretary, and treasurer of the association. The association
shall bear the cost of bonding and insurance.

Homeowners’ Association Insurance

i.  There are no statutory requirements, other than fidelity bonding. Maintenance,
insurance and reconstruction after casualty responsibility of the association will be as
required by the governing documents.

ii.  Fidelity Bonding 720.3033(5), F.S. Insurance or fidelity bonding is required for all
persons who control or disburse funds of the association in an amount to cover the
maximum funds that will be in the custody of the association or its management agent
at any one time. The requirement for such insurance or fidelity bonding may be
waived annually by a majority of the voting interests present at a properly called
meeting of the association.

iii.  Itis therefore very important for homeowners’ associations to review their governing
documents. Townhome communities, and others with attached units, can be
particularly complicated in terms of providing guidance for insuring the inside and
outside of the units. This also relates to repair responsibility when the roof or other
exterior element of the property is damaged.

XVII.Dealing with Litigation and Related Issues

a.

All boards will be faced with dissent amongst board members at some point, and litigation
or the threat of litigation. Being a director brings with it the right to request access to
documents or information of a sensitive or confidential nature that are not available for
examination by all unit owners. Balancing the rights of the board members to access
association information and the need to keep confidential or privileged information from
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being disseminated or used against the association in litigation can be difficult. The
Association may need to take extra steps to prevent a board member from sharing this type
of information with his/her neighbor or spouse or other third person.

In the context of litigation, the board may create a litigation committee. These committees
consist of board members and/or non-board members, voted on by the board to oversee
litigation. While the committee may report to the board regarding the status of litigation or
non-privileged aspects of the litigation, all confidential discussions, including privileged
discussion with counsel regarding strategy, may be limited to those members of the
litigation committee. Board members are generally the key members of the committee,
since the Board needs to be kept informed of the status and potential consequences.

A second method often employed by boards to protect against the unwanted disclosure of
confidential information is to require board members to sign confidentiality agreements.
These agreements usually cover documents such as documents or information relating to
employment matters, pending or possible litigation, unit owner assessment delinquencies,
unit owner foreclosures, unit leases, and attorney-client privileged communications.

XVIII. Dispute Resolution

a.

46

Mediation for Condominiums and Cooperatives, (See Mediation below for HOAS).

i.  Mediation is encouraged by the legislature, but is not mandatory by statute. As stated
below, many disputes involving homeowners’ associations require that an offer to
participate in mediation be made before the matter can go to court. The purpose of
mediation is to present the parties with an opportunity to resolve the underlying
dispute in good faith, and with a minimum expenditure of time and resources.

ii.  Before or after the filing of the respondents’ answer to the petition for arbitration (as
further discussed below), any party may request that the arbitrator refer the case to
mediation under this section and any rules adopted by the division. Upon receipt of a
request for mediation, the division shall promptly contact the parties to determine if
there is agreement that mediation would be appropriate. If all parties agree, the
dispute must be referred to mediation. Notwithstanding a lack of an agreement by all
parties, the arbitrator may refer a dispute to mediation at any time.

iii.  Upon referral of a case to mediation, the parties must select a mutually acceptable
mediator. To assist in the selection, the arbitrator shall provide the parties with a list
of both volunteer and paid mediators that have been certified by the division under s.
718.501. If the parties are unable to agree on a mediator within the time allowed by
the arbitrator, the arbitrator shall appoint a mediator from the list of certified
mediators. If a case is referred to mediation, the parties shall attend a mediation
conference, as scheduled by the parties and the mediator. If any party fails to attend
a duly noticed mediation conference, without the permission or approval of the
arbitrator or mediator, the arbitrator must impose sanctions against the party,
including the striking of any pleadings filed, the entry of an order of dismissal or
default if appropriate, and the award of costs and attorneys’ fees incurred by the other
parties. Unless otherwise agreed to by the parties or as provided by order of the
arbitrator, a party is deemed to have appeared at a mediation conference by the
physical presence of the party or its representative having full authority to settle
without further consultation, provided that an association may comply by having one
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or more representatives present with full authority to negotiate a settlement and
recommend that the board of administration ratify and approve such a settlement
within 5 days from the date of the mediation conference. The parties shall share
equally the expense of mediation, unless they agree otherwise.

iv.  Persons who are not parties to the dispute are not allowed to attend the mediation
conference without the consent of all parties, with the exception of counsel for the
parties and corporate representatives designated to appear for a party.

v.  Mediation proceedings are privileged and confidential to the same extent as court-
ordered mediation.

vi. A mediation settlement may be enforced through the county or circuit court, as
applicable, and any costs and fees incurred in the enforcement of a settlement
agreement reached at mediation must be awarded to the prevailing party in any
enforcement action.

Mandatory Nonbinding Arbitration for Condominiums and Cooperatives 718.1255,

719.1255 (See below for Arbitration for HOAS)

i.  Priorto the institution of court litigation, a party to a dispute shall petition the division
for nonbinding arbitration.

ii.  The petition must recite, and have attached thereto, supporting proof that the
petitioner gave the respondents:

e Advance written notice of the specific nature of the dispute;

e A demand for relief, and a reasonable opportunity to comply or to provide the
relief; And

¢ Notice of the intention to file an arbitration petition or other legal action in the
absence of a resolution of the dispute.

iii.  The DBPR is required to respond to the petition within thirty (30) days.

v, Failure to include the allegations or proof of compliance with these

prerequisites requires dismissal of the petition without prejudice.

v.  For determining whether a matter is a “dispute” that must first be submitted to
arbitration, the term “dispute’” means any disagreement between two or more parties
that involves:

e The authority of the board of directors, under this chapter or association document
to:
a. Require any owner to take any action, or not to take any action, involving that
owner’s unit or the appurtenances thereto.
b. Alter or add to a common area or element.

e The failure of a governing body, when required by this chapter or an association
document, to:

Properly conduct elections.

b. Give adequate notice of meetings or other actions.

c. Properly conduct meetings.

d. Allow inspection of books and records.

o

e “Dispute” does not include any disagreement that primarily involves:
a. Title to any unit or common element;
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b. The interpretation or enforcement of any warranty;
c. The levy of a fee or assessment, or the collection of an assessment levied
against a party;
d. The eviction or other removal of a tenant from a unit;
Alleged breaches of fiduciary duty by one or more directors; or
f. Claims for damages to a unit based upon the alleged failure of the association
to maintain the common elements or condominium property.

@

The decision of an arbitrator shall be final; however, a decision shall not be deemed

final agency action.

However, following arbitration, a party may proceed in a trial de novo unless the

parties have agreed that the arbitration is binding. If judicial proceedings are initiated,

the final decision of the arbitrator shall be admissible in evidence in the trial de novo.

If emergency relief is required and is not available through arbitration, a motion to

stay the arbitration may be filed. The motion must be accompanied by a verified

petition alleging facts that, if proven, would support entry of a temporary injunction,

and if an appropriate motion and supporting papers are filed, the division may abate

the arbitration pending a court hearing and disposition of a motion for temporary

injunction.

The arbitration decision shall be presented to the parties in writing. An arbitration

decision is final in those disputes in which:

e The parties have agreed to be bound; or

e If a complaint for a trial de novo is not filed in a court of competent jurisdiction
in which the condominium is located within 30 days.

The right to file for a trial de novo entitles the parties to file a complaint in the

appropriate trial court for a judicial resolution of the dispute.

The prevailing party in an arbitration proceeding shall be awarded the costs of the

arbitration and reasonable attorney’s fees in an amount determined by the arbitrator.

Such an award shall include the costs and reasonable attorney’s fees incurred in the

arbitration proceeding as well as the costs and reasonable attorney’s fees incurred in

preparing for and attending any scheduled mediation.

e The party who files a complaint for a trial de novo shall be assessed the other
party’s arbitration costs, court costs, and other reasonable costs, including
attorney’s fees, investigation expenses, and expenses for expert or other
testimony or evidence incurred after the arbitration hearing if the judgment upon
the trial de novo is not more favorable than the arbitration decision. If the
judgment is more favorable, the party who filed a complaint for trial de novo shall
be awarded reasonable court costs and attorney’s fees.

e Any party to an arbitration proceeding may enforce an arbitration award by filing
a petition in a court of competent jurisdiction in which the condominium is
located. A petition may not be granted unless the time for appeal by the filing of
a complaint for trial de novo has expired. If a complaint for a trial de novo has
been filed, a petition may not be granted with respect to an arbitration award that
has been stayed. If the petition for enforcement is granted, the petitioner shall
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recover reasonable attorney’s fees and costs incurred in enforcing the arbitration
award.

Obligations of Owners and Occupants; Remedies.— 718.303, 719.303, 720.305:

1. Each unit owner, each tenant and other invitee, and each association is governed by, and
must comply with the provisions of chapters 718/719/720 (as applicable), the
declaration/cooperative documents/governing documents (as applicable), the documents
creating the association, and the association bylaws. For condominiums and cooperatives,
the documents are deemed expressly incorporated into any lease of a unit. Actions for
damages or for injunctive relief, or both, for failure to comply with these provisions may
be brought by the association or by a unit owner against:

a. The association.

b. A unit owner.

c. Directors designated by the developer, for actions taken by them before control of the
association is assumed by unit owners other than the developer. (Condos and Coops
only)

d. Any director who willfully and knowingly fails to comply with these provisions.

e. Any tenant leasing a unit, and any other invitee occupying a unit.

2. The prevailing party in any such action is entitled to recover reasonable attorney’s fees.
For Condos and Coops, the prevailing party in any action in which the purchaser claims a
right of wvoidability based upon contractual provisions as required in s.
718.503(1)(a)/719.503(1)(a) (as applicable) is entitled to recover reasonable attorney’s
fees. A unit owner prevailing in an action between the association and the unit owner under
this section, in addition to recovering his or her reasonable attorney’s fees, may recover
additional amounts as determined by the court to be necessary to reimburse the unit owner
for his or her share of assessments levied by the association to fund its expenses of the
litigation. This relief does not exclude other remedies provided by law. Actions arising
under this subsection may not be deemed to be actions for specific performance.

Division Complaint Process (Condominiums and Cooperatives; Not Applicable to HOAS):
e The Department of Business and Professional Regulations, Division of Florida
Condominiums, Timeshares and Mobile Homes, (“Division”) is charged, among
other things, with the responsibility of ensuring that condominiums, cooperative,
timeshares and mobile home parks comply with the requirements of the Chapters,

326, 718, 719, 721, and 723 and their associated administrative rules.

e With respect to condominium and cooperative complaints, the Bureau of
Compliance, (“Bureau”) within the Division, handles complaints alleging
violations of the Condominium Act and Cooperative Act and the administrative
rules related to residential condominiums and cooperatives.

e The Bureau’s goal in resolving complaints is to provide education to board
members and unit owners.

e The Bureau will attempt to resolve complaints against developers and
associations as provided in the Division’s enforcement resolution guidelines,
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(61B-20 and 61B-21 and 61B-77), which are based primarily on the harm caused
by the alleged violation, and the association's compliance history.

What is an accepted complaint? 61B-21.001(1)(a)/61B-78.002(1)(a) defines an
accepted complaint as follows: “Accepted complaint” means a complaint
received by the division containing sufficient documentation and addressing a
subject within the jurisdiction of the division, under Section
718.501(1)/719.501(1), F.S., and which meets the following criteria:

What is the Division’s Jurisdiction?

1. Prior to turnover of control of the condominium association from the developer to the
unit owners, the Division has jurisdiction to enforce compliance with Chapter 718 and
Chapter 719 and the associated administrative rules.

2. After turnover of control of the condominium association, the Division’s jurisdiction
in a condominium association is limited to the following issues:

a. Financial;
b. Election;
c. Access to Records.

Financial Issues: A financial issue means an allegation that involves the
maintenance or accuracy of accounting records; assessments, including the
process by which assessments are imposed; budgets, including the budget
preparation and adoption process; reserves including the amounts and the use of
such reserves for their proper purpose; financial reporting; and use of association
funds.

Specifically, financial issues would include: Failure to maintain accounting
records; Assessment percentages or insufficient budget; Developer assessment
guarantees; Financial reporting; Reserve funding and use of reserves for other
purposes; transfer fees; Bids; Board member compensation; Using association
funds for non- common expenses; Using special assessment funds for purposes
other than intended; and Use of insurance proceeds and related expenses.

Access to Records: Disputes involving access to records issues include but are not limited

to the following: Unit owner denial of access to records; Records that are open for
inspection vs. records that are not open for inspection; and failure to maintain records.

HOA Dispute Resolution

1. Division of Florida Condominiums, Timeshares and Mobile Homes (“Division”).
What is the Division’s Jurisdiction over HOAs?
a. Only Election and Recall Disputes (mandatory arbitration)

2. Mandatory Pre-suit Mediation 720.311, F.S. Disputes Subject to Presuit Mediation
(8720.311(2), Florida Statutes)
a. Disputes between the association and a parcel owner regarding use of or changes

to a parcel or the common areas and other covenant enforcement disputes.

b. Disputes regarding amendments to the association documents.

C.

Disputes regarding meetings of the board and committees appointed by the  board.
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d. Membership meetings not including election meetings.
e. Access to the official records.

F. Disputes Not Subject to Pre-suit Mediation (§720.311(1) and (2), Florida Statutes)
a. Collection of any assessment, fine, or other financial obligation.
b. Any dispute subject to pre-suit mediation where emergency relief is required and a
motion for temporary injunctive relief is filed with the court

XIX. Issues relating to Disability Accommodations, including emotional support animals

Condominium and homeowner associations have a duty under federal, state and local law to
reasonably accommodate the needs of their disabled residents, without regard to whether the
disability is physical or psychological. While no board member would hesitate to allow a blind
resident to keep a seeing-eye dog in a development that prohibits dogs, Board members are often
resistant to allowing a resident to keep a dog that is stated to be medically necessary for a resident's
psychological disability. Similarly, when a physically disabled resident makes a request for a
handicap-accessible building entry door or a closer parking space, Boards must proceed with care
to avoid exposure to liability.

State, federal and local fair housing acts require associations to make reasonable modifications to
their rules when this is needed to allow a disabled person to fully use and enjoy their units and
community property. The definition of who is “disabled” is very broad and as residents continue
to age, more and more individuals will meet this test. Associations are also required to allow
residents to make reasonable modifications to the property in the community if this is needed to
allow a disabled person to use and enjoy the property. Under the Fair Housing Act, such
modifications are generally at the expense of the disabled person.

In addition to discrimination against disabled persons, the Fair Housing Act was amended a
number of years ago to prohibit discrimination against people based on “familial status.” This
generally relates to discrimination against the occupancy of the units, or use of community
facilities, by families with minor children. If in doubt regarding your rules in this area, please
consult with your legal counsel, since there are significant fines and damages which may be
assessed against communities for violations.

There is an exception granted to certain communities of “housing for older persons” from the
prohibition against familial status discrimination. These are defined as communities where over
80% of the occupied units are occupied by at least one person 55 years of age or older, and where
there are written policies and procedures demonstrating that the community is enforcing rules and
functioning as a community of housing for older persons.

One area which has resulted in a great deal of confusion for Associations is the issue relating to
residents who claim to have a disability which entitles them to have a pet which would otherwise
violate the rules in the community. These residents generally obtain a letter from a doctor or other
professional stating an opinion that the pet would help them deal with their disability. There are
different types of pets which may be required to be allowed, including service animals and
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“emotional support animals” (ESAs). An ESA is a pet which allegedly helps someone deal with
emotional or psychological issues (e.g. depression or high anxiety) and these types of cases are
particularly prevalent these days and are difficult and expensive for Associations to contest.

If your Association encounters issues relating to the Fair Housing Act, consult your legal counsel
if you have questions concerning your rights, since these matters can quickly escalate if a
Complaint is filed against the Association. Individuals acting for the Association are also subject
to discrimination complaints.

XX.

52

Official Records and Access to Records by Owners

Maintenance of records (Sections 718.111(12), 719.104(2), 720.303(4), (5)): Florida law
requires associations to maintain most of the official records of the association within the
state for at least 7 years.

However, in condominiums and cooperatives, ballots, sign-in sheets, proxies, and all other
documents relating to unit owner voting must be kept for only one (1) year from the date
of the election, vote or meeting to which the document relates. The HOA statute does not
specifically mention the owner voting documents as part of the official records.

The records of the association shall be made available to a unit owner within 45 miles of
the property or within the county in which the property is located. In condos/coops, the
records must be made available within 5 working days after receipt of written request by
the board or its designee, and if not provided within 10 working days, there is a presumption
that the association willfully failed to comply. In an HOA, the records must be made
available within 10 business days after receipt of a written request.

Inspection:

1. Anassociation's official records must be available for inspection by unit owners or their
authorized representative at reasonable times.

2. An association may comply with this requirement by maintaining a copy of the official
records on the association property and making them available for inspection or

copying.

Copies

1. Unit owners have the right to make or obtain copies of official records.

2. The association may adopt reasonable rules regarding the frequency, time, location,
notice and manner of record inspection and copying.

3. Condos: Associations must maintain an adequate number of copies of the declaration,
articles of incorporation, bylaws, rules, all amendments to those documents, the
guestion and answer sheet and the year-end financial information.

4. Coops: Same as condos, except the statute does not mention the year-end financial
information. HOAs: Associations must maintain an adequate number of copies of the
recorded governing documents.

5. An association shall allow a member or his/her authorized representative to use a
portable device, such as a smartphone, tablet, portable scanner, or other technology
capable of scanning or taking photographs, to make an electronic copy of the official
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records in lieu of the association providing a copy of such records. The association
may not charge a member or his/her authorized representative for the use of a portable
device.

Official Records/Websites: The renter of a unit now has the right to inspect and copy
the association’s bylaws and rules. By July 1, 2018, an association with 150 or more
units shall post digital copies of some of its official records on its website. Websites
must be operational on or before July 1, 2018.

Denial of Access

1.

L

If an association fails to provide requested records within ten working days/business
days after receipt of a written request, the unit owner may be entitled to damages and
attorney’s fees from the person denying access, unless good cause can be shown for
the delay.

Condos/Coops: The failure of the board to allow inspection of books and records
constitutes a dispute for which a unit owner may either file a complaint with the
Division or petition the Division for mandatory nonbinding arbitration.

HOAs: The Division does not have jurisdiction to arbitrate HOA disputes on this issue.
The destruction of or the refusal to allow inspection or copying of an official record

in furtherance of any crime is punishable as tampering with physical evidence as
provided in Florida Statute 8918.13 or as obstruction of justice under Chapter 843
Florida Statute;

The Official Records of an Association Must Include:

1.
2.

o ks

Copies of the plans, permits, warranties and other items provided by the developer.
HOAs: Copies of any plans, specifications, permits, and warranties related to
improvements constructed on the common areas or other property that the association
is obligated to maintain, repair, or replace.

Condos: Copies of the recorded declaration for each condominium operated by the
association, articles of incorporation, bylaws and any amendments to them and the
current rules of the association.

Coops: A photocopy of the cooperative documents.

HOAs: A copy of the bylaws, articles of incorporation, declaration of covenants, and
amendments to each, and a copy of the current rules.

Minutes of all association, board and unit owner meetings, which must be kept for at
least seven years.

A current roster of all unit owners and their mailing addresses, unit identifications,
voting certifications, telephone numbers, if known, and email addresses and fax
numbers of those owners who have consented to receiving communications by these
means. HOAs: A roster of all members and their mailing addresses and parcel
identifications, and electronic mailing addresses and the numbers designated by
members for receiving notice by electronic transmission.

Current insurance policies. HOAs: All association insurance policies, or a copy
thereof, which must be retained for at least 7 years.

Current copy of any management agreement, lease or other contract to which the
association is a party or under which the association or unit owners have a

FL Legal Group 2018 Board Member Certification 53



54

10.

11.

12.

13.

14.

15.

16.

responsibility. HOAs: Bids received by the association must be kept for a period of

one year.

Bills of sale or transfer for all property owned by the association. Note: This is not

specifically mentioned in HOA statute.

Accounting records for the association and in the case of a multi-condominium

association, separate accounting records for each condominium the association

operates, for a minimum of seven years, including but not limited to:

I.  Accurate, itemized and detailed records of all receipts and expenditures;

ii.  Current statement of account for each unit owner including the unit owner's
name, the due date and amount of each assessment, the amount paid on the
account and the balance due;

ii.  Allaudits, reviews, accounting statements and financial reports of the association
or condominium. NOTE: HOA statute also mentions tax returns and any other
records that identify, measure, record, or communicate financial information;

All contracts for work to be performed, including bids for work to be performed.

NOTE: This not specifically mentioned in HOA statute.

Ballots, sign-in sheets, voting proxies and all other papers relating to voting by unit

owners. These items must be kept for one year from the date of the election, vote or

meeting to which the document relates. NOTE: This not specifically mentioned in

HOA statute.

All rental records when the association is acting as a rental agent. NOTE: This not

specifically mentioned in HOA statute.

Current Frequently Asked Questions and Answers sheet. NOTE: This is not part of the

HOA statute.

Other documents related to the operation of the association. The following are

examples:

i.  Correspondence and other written communication from the Division;

ii.  Invoices for purchases made by the association;

iii.  Copies of all insurance records;

iv.  Audio and video recordings made by the board or a committee of the board, at
least until the minutes of the meeting recorded are approved

v.  Condos (Not required for Coops): A copy of the inspection report under seal of
an architect or engineer authorized to practice in this state, attesting to required
maintenance, useful life, and replacement costs of certain listed common
elements comprising a turnover inspection report.

vi. HOAs: A copy of the disclosure summary described in Section 720.401(1).

Records not Available for Inspection by Owners

1.
2.

Attorney-client privileged communications.

Records prepared by or at the direction of an association attorney which reflects legal
conclusions, strategies or legal theories and which were prepared for civil or criminal
litigation or adversarial administrative proceedings until the conclusion of those
proceedings.

Certain information obtained by an association in connection with the approval of the
lease, sale or other form of transfer of a unit.
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Personnel records of association or management company employees, including but
not limited to, disciplinary, payroll, health, and insurance records. This does not
include written employment agreements or budgetary or financial records that indicate
compensation paid to an association employee.

Medical records of unit owners. Social security numbers, driver’s license numbers,
credit card numbers, e-mail addresses, telephone numbers, emergency contact
information, any addresses of a unit owner other than as provided to fulfill the
association’s notice requirements and other personal identifying information of any
person, excluding the person’s name, unit designation, mailing address, and property
address. Notwithstanding the foregoing, an association may print and distribute to
parcel owners a directory containing the name, parcel address and telephone number
of each parcel owner. However, an owner may exclude his or her telephone number
from the directory by so requesting in writing to the association.

. Any electronic security measure that is used by the association to safeguard data,

including passwords.

. The software and operating system used by the association which allows manipulation

of data, even if the owner owners a copy of the same software used by the association.
The data is part of the official records of the association.

Respond to Unit Owner Letters of Inquiry (Not applicable to HOAs) 718.112(2)(a)2,
719.106(1)(a)2.

e For inquiries sent certified mail: a written response is required within 30 days of
receipt; or if the response requires a legal opinion the Board has 60 days to
provide substantive written response. If advice is requested from the Division, the
Board has 10 days from receipt of advice to provide a substantive written
response.

2018 LEGAL UPDATE REGARDING OFFICIAL RECORDS:

House Bill 841 became effective on October 1, 2018. The bill requires the following of official
records, pursuant to § 718.111, § 719.104 Florida Statutes (2018):

« Minutes of all meetings of the association, the board of administration, and the units owners
must be permanently kept from the inception of the association. The previous law only required
minutes to be kept for 7 years, this includes:

(i) a copy of the plans, permits, warranties, and other items provided by the developer;
(i1) a copy of the recorded declaration of condominium and all amendments thereto;
(iii) a copy of the recorded bylaws and all amendments thereto;

(iv) a certified copy of the articles of incorporation and all amendments thereto;

(v) a copy of the current rules; and

(vi) all meeting minutes.

Electronic records relating to voting by unit owners must be maintained in the official
records for 1 year from the date of the election, vote, or meeting to which the document
relates.
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o Extends the amount of time within which condominium associations must respond to
written records requests from 5 business days to 10 business days.

2018 LEGAL UPDATE PERTAINING TO CONDOMINIUM ASSOCATION
WEBSITES:

House Bill 841 became effective on October 1, 2018. The bill makes the following changes
regarding websites of Condominium Associations, pursuant to 8§ 718.111 Florida Statutes (2018):

o Extends the date that condominium associations must post some of its official records on a
website to January 1, 2019. The previous deadline was July 1, 2018.

o Clarifies that the website requirement applies to an association “managing a condominium
with 150 or more units.” The previous version of the statute applied the website
requirement to an association “with” 150 or more units.

« Posting only applies for those bids if they exceed $500. A condominium association may
post the complete copies of the bids in lieu of summaries of the bids.

« Revises the provision regarding the contracts that must be posted on the website. Instead
of requiring the actual contracts to be posted, associations can now post a “list” of certain
documents.

o Revises the provision regarding financial reports that must be posted on the website.

« Revises the provision regarding conflict of interest documents that must be posted on the
website.

e The association or its agent is not liable for disclosing information that is protected or
restricted unless such disclosure was made with a knowing or intentional disregard of the
protected or restricted nature of such information.

e The failure of the association to post required information is not in and of itself sufficient
to invalidate any action or decision of the association’s board or its committees.

XXI. Foreclosures and Liability of Lenders and Other Purchasers for past due amounts.

This is a complex area which has been heavily litigated in recent years, and Associations are
urged to contact legal counsel to learn what their rights are. Attorneys are not uniform in their
opinions and advice regarding the extent to which lenders and third-party purchasers in
foreclosure actions can be held responsible for past due assessments.

In both condominium and HOAs: the laws provide that foreclosing first mortgage holders are
obligated to pay associations either 12-months of maintenance, or 1% of the original mortgage,
whichever is less, when they foreclose and take title to property. These statutes were enacted
at different times and may not apply to mortgages issued before the effective date of the statute.

There are also disputes over who may qualify as the first mortgage holder, and also as to
whether the governing documents of the Association, which often provide that any person
taking title in connection with a mortgage foreclosure is excused from past due assessments,
overrides any obligation under the statutes. Associations are advised to amend their governing
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documents in order to maximize their ability to collect past due amounts from those who take
title through mortgage foreclosures.

Associations may be able to collect all past due assessments from persons or entities who take
title and who do not qualify for any limitations given to the first mortgage holder.

There are tactics which can be used to attempt to expedite any mortgage foreclosure which the
Association does not feel is moving forward quickly enough. Again, consult your counsel on
this.

XXII.Fines and Suspension of voting rights, collecting from tenants

A

Collection of Fines

Condominium, cooperative and homeowners’ associations all have the ability to impose
fines for violations, even if the governing documents don't provide for fines. However,
only the HOA statute allows a fine to become a lien, and only if the fine is $1,000.00 or
more, and the authority to lien for fines is contained in your governing documents.
Nevertheless, there are other methods for collecting fines, including making a demand for
payment of rent from the tenant of someone who has had a fine imposed against them, or
in some cases pursuing the fine along with other claims in court or arbitration cases. The
primary purpose of fining is to try to insure compliance with the rules and restrictions, but
there are avenues available to collect properly adopted fines.

Delinquencies and suspension of use and voting rights

Another remedy available to all three types of associations is to suspend the voting rights,
and the right to use any common facilities, for any owners who are delinquent in the
payment of any fee, fine, or any special or regular assessment in excess of ninety (90) days.
Voting rights may only be suspended if the delinquent amount is more than $1,000 and
more than 90 days delinquent. Proof of such monetary obligation must be provided to the
unit owner or member 30 days before such suspension can take effect. Additionally, such
persons are not entitled to serve on the Board. In order to suspend use and voting rights
this issue must be placed on the agenda of a Board meeting and any motion relating to
suspension must specifically identify all properties which are delinquent to this extent and
are having rights suspended. The use rights of tenants or other occupants can also be
suspended. Any suspension of use rights does not apply common elements which must be
used to access the unit, utility services provided to the unit, parking spaces, or elevators.

Collecting amounts due from tenants
The laws relating to all three types of Associations now allow the association to demand
that the tenant of a delinquent owner (this applies to assessments, fines, or any other

monetary obligation) pay their rent directly to the association instead of to the landlord, to
the extent that the landlord is delinquent. There are form letters for such demands. If the
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tenant fails to comply, the tenant can be evicted, or a threat to evict may be made by the
association.

2018 LEGAL UPDATE REGARDING FINES AND SUSPENSIONS

House Bill 841 requires the following of fines and suspensions as it pertains to Condominium
Associations, Homeowners Associations, and Cooperative Associations pursuant to § 718.303, §
719.303, and § 720.305, Florida Statutes (2018):

Condominium and cooperative associations’ fining committees must be made up of at least
three members who are appointed by the board. Such members must not be officers,
directors, or employees of the association, or be a spouse, parent, child, brother, or sister of
an officer, director, or employee of the association. The same law applies to homeowners’
associations.

The fining committee must approve the fine or suspension by a majority vote; otherwise the
association may not impose the fine or suspension. The same law applies to homeowners’
associations.

Condos and coops MUST provide written notice of any fine or suspension, by mail or hand
delivery, to the unit owner, and, if applicable, to any tenant, licensee, or invitee of the unit
owner. The same law applies to homeowners’ associations.

Any fine approved by the committee of an HOA, condo, or coop is due within 5 days after
the date of the committee meeting at which the fine was approved.
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